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80YEREIGNTY AND PARAMOUNTCY 
IN INDIA. 


CHAPTEE I. 

PRELIMINARY REMARKS. 

India is defined by the Interpretation Act of 1889 to consist 
of British India (which is in turn defined by the same Act) 
together with any territories of any native prince or chief 
under the Suzerainty of Her Majesty exercised through the 
Governor-General of India, or through any Governor or other 
officer subordinate to him. These territories whose princes or 
chiefs are said to be thus under the suzerainty of the British 
Crown are oommonly referred to jas ‘'the Native States of 
India,” or “the Protected States of India,” or “the Indian 
States.” In current discussions relating to them the last of 
these phrases appears to have found most favour. In this study, 
therefore, we shall speak of “ the Indian States,” and by the 
phrase will be meant those States which are included together 
v^dth British India in India as defined by the Interpretation 
Act, and which at the same time are frequently described by 
the other phrases mentioned above. 

In regard to any given territory in India, it will always be 
a question of fact whether it is British Indian territory or the 
territory of an Indian State. The question may also arise in 
the form of whether a given territory is an estate lying within 
British India and in the oimership of a proprietor ^ perhaps of 
exalted rank and enjoying special rights and privileges, or 
whether it is a state lying outside British India and which is 
subject to a ruler. It is not always easy to determine w^hich 
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territories are Indian States and which not. The differences 
in the appareni situation of the various Indian States are so 
great that doubts may arise whether some territories are entitled 
to this status or not. It is not easy to disentangle the rights 
proper to Indian States, and therefore it may happen to be hard 
to say in respect of a given territory that it eiijo 3 ^s such rights 
as an Indian State does and so is an Indian State. In point 
of fact, as we shall come to see, rights presuppose status: tlie 
status of a territorj^ is a matter of prior determiimtion. It is 
the first matter of fact to be determined, and the facts upon 
which it is determined are historical. Such facts must \ aiy 
greatly from case to case, but when they are investigated they 
will usually make it plain what the status of a given territory 
has been and is, whether by war, treaties and other historical 
acts it has been inoorporated in British India, or whether it has 
been treated as an Indian State. In any case, such questions 
have by now been generally cleared up, and it is fairly' settled 
which territories are Indian States and v liieh are not. I'^he ease 
of HemcJumd Devcliand y, Azam Sakarlal CJihoiamlal, (1906 j 
A. C. p. 212, shows ill connection with tlie Kathiawar States 
how the solution of such questions is reached, and there are 
earlier cases referring to Kathiawar and the Orissa Mahals 
■which -will be mentioned later. 

The position of the British Crow- n in India is that in relation 
to British India it exercises full sovereignty^ and in relation to 
the Indian States it occupies the position of the Paramount 
PoAver, This is a general statement wdiicli is evidently^ capable 
of, and requires, further elucidation; for instance, as to ivhat 
is the difference between the position of a full sovereign and 
that of a Paramount Powder, as to what is the position of a 
Paramount Power or the nature of paramountcyq as to the 
persons or authorities by ‘wdiom such sovereignty' and para“ 
mountcy are exercised and eiij oy?’ed . 

It is the object of this study to attempt an elueiclatioii of 
the foregoing general statement and to do so from a legal 
standpoint, but rather as regards the question o£ paramountcy 
and the problem of the Indian States than as regards British 
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India and th e so v.ereignt j of the British Crown therein : for 
the latter point suffers from no obscurity, but the former from 
a. very considerable degree of it. Such a study demands a 
certain preliminary justification, for to regard the problem of 
the Indian States from a legal standpoint may appear to some 
an aiiomaloiis 

It is sometimes claimed that the relations of the Indian 
Slates with the Paramount Power are governed by political and 
not by legal eonsideraticms. vSuch a phrase may bear one of 
two meanings. In theiirst place, it may mean that the relations 
of the parties are a matter of pure fact, to which considerations 
of rigMs have no application. Whatever is actually from time 
to time done between the parties is the onlj^ point to be ascer- 
tained, and whatever this may be, it can be tested by no criterion 
of rights whatever. This is naturally an idea repugnant to the 
Indian States: and it is an idea which has never been jrositively 
stated by the Paramount Power. On the contrary, the Para- 
mount Power has always regarded its aetioiis as justifiable in 
terms of rights. In early days it has sometimes refrained from 
courses of action on the ground of their incompatibility with 
rights (at that date, in its opinion, rights belonging to inter- 
na rioiial law). Ill later times, the view of the Department of 
the Indian Government directly ooncerned is virtually set forth 
ill Sir Eobert Lee-Warner’s book, The Native States of 
India,” which is an attempt to express in legal terms and to 
justify, upon roughly equitable principles, the course of action 
actually pursued in relation to the Indian States. Controversy 
followed this publication, in which the eminent jurist Professor 
Westlake took part, and that controversy was directed to the 
question of the status of the Indian States from a legal stand- 
point. The same point of view is implicit in most of the 
important dispatches and documents hearing on the subject 
down to the most recent of them, Lord E.eading’scoiTespondence 
with the Nizam in 1926. Finally the Indian States Committee 
(generally referred to as '‘the Butler Committee”), in its 
Eeport published in 1929, considers that the rules governing 

1 ( 2 ) 


4 


SOVEREIGNTY AND PARAMOUXTCY IX IXDIA. 


the relations of the Indian States to the Paraiiioniit Power foiin. 
a very special part of the constitutional law ot the Empire 
(though just how much this mar mean is another question . 
Clearly there has thus been a constant appeal to notions of 
rights by both partiesj and also on the whole to the eogenev' of 
particular branches or principles of law in regard to tliis 
problem. It is not really conceivable that at the present day 
the Paramount Power should abandon tins order of ideas and 
declare baldly that whatever is, is right. 

The second meaning which the statement under consideration 
may bear is that the rights between the parties are not referable 
to, or determinable by, the principles of any of the recognised, 
branches of law. There are rights between them which ought 
to be respected, but they are not rights which relate to either 
international, or constitutional, or municipal law. Such rights, 
however, are certainly regarded as at least quasi -legal: and 
they might perhaps be described as “political rights.” They 
have nothing to do with intei‘national law, as it would 
impossible in international law to uphold many of the actions 
of the Paramount Power which claims to exercise these '' poli- 
tical rights.” An attempt to systematise them leads to the 
statement that the relations of the Indian States and the 
Paramount Power are governed by a special body of rules, sui 
generis, which Lee-Warner calls “ Indian Political Law.” This 
is apparently the doctrine which underlies the Eeport of tlie 
Butler Committee. The first portion of the terms of reference 
of that Committee were — 

“ (1) to report upon the relationship between the Paramount 
Power and the Indian States with particular reference 
to the rights and obligations arising from: — 

(,a) treaties, engagements, and sanads, and 
(b) usage, sufferance and other causes.” 

In this skilfully drafted paragraph tliere is no reference to 
law^ or legal principles as either the source or the test of any 
of the rights and obligations in question: and it is perhaps 
significant that the Committee in their remarks upon the Opinion 
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of Counsel submitted to tliem on behaK of certain of tlie Indian 
Princes, tliGiigh they enumerate various points in which they 
accept or reject that Opinion, mate no reference to the conclusion 
which stands at the head of that Opinion, namely, that:— ‘‘ In 
the analysis of the relationship betw^een the states and the Crown 
legnl princi^^^^ must be enunciated and applied.’’ The state- 
ment of the Oommittee, already referred to, that the rules 
governing the relations of the Indian States and the Paramount 
Power form a very special part of the constitutional law of the 
Empire, is also worded so as to admit of the recognition of such 
a, special body of rules. 

Such an attitude, however, is really identical wuth that 
examined already. If the relationship between the Indian 
States and the Paramount Power is governed by the rules of 
Indian Political Law, what are these rules? They are merely the 
rules collected from the practice prevailing bet^veen the parties 
(inclucliiig their practice in regard to treaties), wdiich may not 
be tested by any principles of general jurisprudence external 
to themselves. Again wdiatever is, is right: but such a claim, 
as ^ve have seen, has never really been made. The coiner of the 
name ‘‘Indian Political Law” is constantly appealing to some 
kind of equity and xfght to justify the rules he collects from 
practice: and wLat it comes to is that the relationship in ques- 
tion is to be governed by rules wdrich {are collected from practice 
and then justified by principles of so-called equity, hut these 
principles may only be imported ex post facto, must be 
brought in piecemeal as required, and virtually detached from 
the general body of jurisprudence so as not to be themselves 
ordered or tested at all. The final result will be that, while 
our system of jurisprudence has covered the whole range of 
rights in the ^radical sphere of human activity, there is still one 
corner of that sphere wdiich is not so covered, and in wdiich 
rules may on occasion prevail, similar to those prevailing in 
some branch or branches of our comprehensive system, but 
falling outside it. This is a most illogical and unsatisfactory 
circumstance. The fact is that once rights, duties, obligations, 
appeals to systems of lawq justifications upon equitable prin- 
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ciples are admitted, as they have been liere, it will be found 
that they fall somewhere into the system of jurisprudein-e, 
and cannot be arbitrarily detached therefrom and tliereby from 
their own premises. Thus to say that there are rights between 
the parties, but that they are “political"’ rights and governed 
by “Indian Political Law,” is merely to describe in an appa- 
rently legal phrase a. state of affairs in -wliicli fads alone have' 
force. 

The Butler Committee appears to have been chary of argu- 
ments from, or in reply to, legal principles in its report: but 
such an attitude is not, for the reasons given, tenable. There 
is ample reason to submit the plieiioineiia examined by that 
Committee to legal aiialYsis. It is certain that the Iiidian States 
will not forego their eontention that this should be done. It 
is also certain that the adoption of this point of view will make 
the relations of the parties far more amieahle, and that time and 
ciremnstanees have made it necessary that such a ]'>oint of view 
should now prevail: aixl this belief is, in the last even!, the 
ground for this study being attempted. 
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CHAPTER II. 

THE LEGxlL STATUS OE THE INDIAN STATES. 

The first point to be deoided is where to look for the principles 
of law' applicable to the relationship between the Indian States 
and the Paramount Power. This is the object of considering 
the legal status of the Indian States. Such a question cannot 
be solved a priorij but only after oonsideration of the factS;, 
so that there has been a tendency to treat this question as an 
appendix to the study of the practical details of the relationship 
in question: but it is really a question which must be answered 
at the outset if the whole problem is usefully to be studied from 
the legal point of view^ Rights and claims will have to be 
tested, ordered, justified: according as the status of the parties 
makes applicable international law, private law', or constitutional 
law, different principles will become applicable and different 
results will be arrived at. In our opinion also there has been 
a confusion between two sets of facts, namely, the facts of the 
practical working of a system, and the facts of history from 
wiiich that system has sprung. It is really the latter that 
concern us here. 

Mainly, twm theories have been held as to the status of the 
Indian States: they have been thought to. be subject to either 
intemcitional or constitutional law^ Recently a third view' has 
been put forward, which is really a variant of the first of those 
already mentioned, and may be described as the contractual 
theory. It Avill therefore be necessary to examine (1) (a) the 
international theory; (b) the contractual theory; and (2) the 
constitutional theory. 

(1) (a) The International Theory. 

Various points appear to favour the idea that the Indian 
States are subjects of international lawT 
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At one period, apparently, the British Government in Indiu. 
eonsidered that they, or some of them, ^vez•e. Tints in IS'22 
Lord Hastings refused to adopt a suggested course of action in 
regard to the Nizam of Hyderabad on the ground that no 
principle of the ’“law of nations ” left room for us to. act on 
the presumption underlying the action suggested. Lord 
Hastings made at .the same time a distinction between States 
“professedly feudatory,” and those “ standing in the denomina- 
tion of allies.” Again, down to 1858, intervention to prevent 
luisgovernment in Indian States was held to be impossible, 
because they were independent states, and the remedy where an 
intolerable situation arose was the remedy of international law, 
war and, if necessary, aimexation, as in the case of Coorg in 
1834. Further, as to the status of Indian States as “allies,” 
it should be observed that in Acts of Parliament they are 
described as “states in alliance” with the British Government 
down to the Interpretation Act of 1889. 

The instruments which have been concluded between the 
Indian States and the Paramount Power are generally described 
as treaties. There nray, be engagements given by Indian 
Princes, or samds, that is grants, made by the Paramount 
Power. But in the case of all the greater states the major 
instruments are treaties described as such, and made between 
the duly accredited representatives of two powers apparently 
alike in status. These treaties were made for the most part 
before 1868, when, as remarked above, the theory seems to have 
prevailed with the British Government that the Indian States 
were international units. 

The “ Indian States ” are said not to form part of the King’s 
Dominions. This was declared to be the law as regards one 
group of states by the J udioial Committee of the Prirw Council , 
so as to exclude an appeal to that body from the court of a 
political agent. Again, it is stated by Ilbert, “ their territory 
is not British territory.” He further says, “ their subjects am 
not British subjects.” As regards the subjects of Indian States, 
they do not pay revenue to the British Government, they are 
not, wliile in their own territories, amenable to British juris- 
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diction, they require naturalisation in order to become subjects 
of British India. Above all, in this connection, Britisli law 
does not, generally speaking, apply within the territories of 
Indian States, and British courts do not exercise their functions 
therein. ■ 

This last incident is a part of the situation of general 
autonomy in their internal affairs which is enjoyed by the 
Indian States. However subordinate, on any theory, thej^ may 
be to the British Government in their external affairs, internally 
they are ruled by their own Princes, who are in varying degrees 
the fount of law, justice and executive power within their own 
territories. 

Finally, it may be mentioned that an Indian Prince enjoys 
the same immunity from the jurisdiotion of the British courts 
as is accorded to the sovereign of a foreign state. 

iluch can, however, be urged in specific ans\ver to these 
various points . 

The Paramount Power no longer admits, and for a long time 
past has not admitted, that the Indian States enjoy an inter- 
national status like its own, and that the principles of 
international law are applicable to its relationship with them. 
In Gazette No. 1700 E. of the 21st of August, 1891, the 
Government of India laid it down that:— 

“The principles of international law have no bearing upon 
the relations between the Government of India as representing 
the Qiieen-Empresis on the one hand and the Native States under 
the suzeraint}^ of Her Majesty oai the other. The paramount 
supremacy of the former presupposes and implies the sub- 
ordination of the latter.’' 

This attitude wus strongly re-asserted in the correspondence, 
above referred to, of Lord Beading with the Nizam in 1926. 
This may be an ex parte statement, but at least it cancels the 
earlier expressions, and suggests that the position may have 
changed since those were made. 

It has been suggested by Professor Westlake, writing in 
1910, that the Indian States could not be subjects of inter- 
national law because that law only applied to those states by 
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whose consent that law was operative; namely, in his opinioiu 
at that time, the European states, the extra European states oi' 
European population, and possibly Japan, though the adhesiuii 
of Siam, Persia and China to the Hague Court brought them tu 
some extent within the system by evidencing their consent. 
This is hardly an adequate statement of the position at the 
present time, nor wus it perhaps even so at the time that it was 
written. It is, hownver, at least clear that the Indian States 
could not claim to enjoj" in international law a position oL' 
sovereignty equal to that enjoyed by the Paramount Power. 
But international law^ can find room in its system for states 
which are described as semi-sovereign. Such states are exce}*- 
tional and their existence is abvays clearly reeoginsed In- 
explicit international iiistru merits. Such a status lias never lieen 
recognised as belonging to the Indian States: the Brili!?h 
Government, as the power protecting such semi-sovereign states, 
would need to be a party to such recognition, uud it- never %vould 
be nowg nor ever (we may venture to assert,, Avould Inn e l)eeu 
since the time of Lord Wellesley's Governor-Ckaieralship, 
whatever its view^s a,s to the applicability of the principles oi‘ 
international law to its own dealings witli the Indian States 
between that time and 1858. 

Against the refusal to intervene, followed by tlie penalty of 
annexation, as practised down to 1858, must be set the practice 
of intervention after 1858. This, it is suggested, wuis a wrong- 
ful usurpation: it may rather be the consequence of a change 
in the wdiole position. 

As regards the exclusion of the territoiw^ of Indian States 
from the King's Dominions, this is really a corollary of the 
internal autonomy they enjoy. Such autonomy need not imply 
an international status, even though it be in any respect wider 
than tliat of any other unit in the British Empire: which w as 
indeed, until recently, the case, seeing that the British Parlia- 
ment never could pass a law" for an Indian State, As to 'the 
nationality of Indian States’ subjects, although in India they 
<are not British (wdiich really means British Indian' subject^, 
unless naturalised in British India, they receive and are entitled 


11 


V LEC4AL status; OF Tra IKBIAN STATES. 

to the same protection and privileges abroad as British Indian 
subjects. an unimportant point, since such a 

state of affairs woiilcl follow in any case from the surrender by 
the Indian States of the eonduet of their external affairs to the 
Paramount Power. It may, however, be observed that Pro- 
fessor Westlake took the view that the iiaturalisatioii of Indian 
States’ subjects in British India was an act without international 
significance, and that the nationality in international law'- of 
Indian States’ subjects ^vas that which outside powers wnre 
compelled to attribute to them, namely, British. 

This wide degree of internal autonomy, together with the 
status accorded to their rulers by the British Courts, very 
naturally suggests that the Indian States enjoy an ini23erfeGt 
international status, regulated by treaties concluded down to 
1838, and at the date of wiiich, in the earliest instance, the 
state concluding the treaty w^as possessed of a perfect inter- 
national status . To admit this, how^ ever, is to ignore the facts 
of the situation and the development of history . 

Even as regards the historical situation at the given point 
where a State first made a treaty wdth the British in India, 
this theory is not as a general rule accurate. Practically every 
State in India at the given date acknowdedged a suzeraiiii, 
whether some Maratha chieftain, or the Peshwa as head of the 
Maratha coiifederatioii, or the Mogul Emperor of Delhi, or, in 
the case of the Sikhs, the governmeiit of Ran jit Singh. What- 
ever the value in practical affairs of such an acknowiedgmeut, 
it eamiot be wholly clisregarded: it wns by no means so dis- 
regarded by the Indian States themselves. Even in Lord 
Hastings’ time the Nizam refused to do w’hat the Wazir of Oudh 
did and assume the title of King, on the ground of his allegiance 
to the Emperor of Delhi. In surveying this field, the enquirer 
soon becomes conscious that it is impossible to apply the clear- 
cut notions of w’estern political thought to the shifting entities 
of Indian politics, linked by allegiances as clefinite in sentiment 
as they appear unsubstantial in practice, as near in internal 
organisation to the estates of oppressive landlords or the camps 
of invading armies as they are to political states or the seats of 
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reo’iilar governments. If an eiuiiiirer turns to tlio inlernul 
organisation of the Maratlia confederation, he is eonlrontecl by 
something different from any western state or <2011 Federation of 
states. That organisation is nothing more tlian an (daborate 
arrangement for the distribution of the share of the land re\ eiiiie 
claimed from conquered, occupied, or plundered territories: to 
the process of collecting such share certaiji judicial and adminis- 
trative functions are necessarily annexed. But that is a state 
of affairs which does not remotely resemble even the earliest 
stage of feudalism in the west. Although in feudal society the 
conception of sovereignty had not been arrived at, tiie actual 
functions of the superior authorities fall into the same three 
categories as sovereign rights in the later sense — the legislative, 
the executive, the judicial. In feudal times, as in later times, 
the superior authorities of western societies were concerned with 
these functions. The distribution of these functions was to 
some extent regulated in feudal liiiies on the ]»asis of the lenui e 
of land, but land was held on service and not on ])artition of 
its produce. Land revenue in that sense ne\'er comes into- the 
scheme of the rights of the superior or sovereign in westenl 
politics. But in India the position is quite different. The 
great functions of western sovereignty ajT unimportant, and the 
mark of internal sovereignty is everywhere found to be nothing 
but a claim to some sort of lordship of the land issuing in a 
right to a share of its produce. A State or States of this 
kind have none of the internal organisation or cohesion which 
A\ould enable them to assume the external modes and anien 
of independence proper to a state which is a full external 
sovereign in the western sense. Another factor in sovereignty 
in the west is in the origin of the modern units, which 
derive as a general rule from national unity, or from claims 
of legal (usually hereditary) rights. Taking the i\Iaratha 
States again, the case is entirely differeut: allowing for 
the accident of date which determined a different mode cf 
recognition, no ilaratlia State differs in origin from tlie State 
of Tionk, which was created by the British in favour of a 
successful brigand. The Maratha chieftains equally proceeded 
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from brigandage to a claim of territorial sovereignty; Amir 
Khan might have done the same, had not the British iirst 
defeated him and then granted him such sovereignty themselves. 
Analogies have been drawn between the position of the sub- 
ordinate princes in India and those of the Holy Eoman Empire; 
but even this analogy could never have been carried through if 
the question had had to be thrashed out, for, apart from vliat 
lias already been said, there was no statute, no juridical defini- 
tion in India comparable to that of the Empire in the West. 
]Much less could any subordinate prince have been equated,, 
except ill casual, day-to-day political practice with a western 
state like England or Erance. At the most, and ignoring much 
of the above, three potentates only might at some time or other 
during the period in question have asserted such a status — 
the Emperor of Delhi, the Pesliwa, and Kanjit Singh. These 
three Powers have all disappeared, and the last survivor of them,, 
the last of the IMoguls, was deposed and tried for treason against 
the British Crown after the Mutiny. It is therefore quite 
unsound to regard the Indian States as subjects of international 
law, even at the period when the British Government in India 
was regulating its practice by the principles of that law, and 
entering into treaties with Indian States upon an apparent 
footing of equality. It did so because it could conceive no other 
practice, and at that time statesmen could not discern the 
essential distinctions which existed. 

Much less does this theory of the status of the Indian States 
take into proper consideration the course of historical develop- 
ment, as distinct from the supposed historical situation at a 
now relatively remote date. Let it be assumed that at some 
such date each Indian State was possessed of full international 
status. The subsequent development of history appears none 
the less, independently of all other considerations, to have 
deprived them of this. It will be well briefly to summarise 
this development. The history of the British in India falls 
into three periods. The first, which may be held to end at 
the grant of the Diwani of Bengal in 1765, may be neglected 
for our present purpose. With that grant the East India Com- 
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paiiy became an Indian j>ower similar to tlie poAveriul Indian 
states tlien existing. The next period is oeeupicd ssilh ll-e 
rise of the East India Comj)anj to the position of dorniiiant and 
Paramount Power, and with the extension of the doiiiinions 
under its direct sovereignty to the full limits which have since 
been maintained. This process was completed with the aiinexa- 
tioji of Oudh in 1856, and the 2 >eriod ends with the prcelamatioii 
of the direct sovereignty of the British Crown in 1858. The 
third period extends from 1858 to the j3reseiit day: its history 
is the history of the internal administration of a unified empire 
by the British Crown in India, and the relations of that empire 
with the world beyond its borders. 

In the two aforesaid j)eriods since 1765, the relations of the 
British in India and the Indian States Iiave passed through 
three major phases. The first extends to the close of tlie 
governor-generalship of the iMarcpiis Wellesley, and is the 
phase in which the policy of the ring foiiee and its conecuiitant, 
the subsidiary treaty, jR'ovailed, In this phase the C'om})aiiy 
defended its frontiers by defending the furtlier frontier of the 
states on its own borders at the exirense of those states. The 
forces maintained in those states on this basis were used, esjtc- 
cially by Lord Wellesley, for the jmrpose of securing the 
Company’s interests in those states, but the object was always 
to keep at arm’s length from the Company’s territories war and 
invasion. The extension of the Company’s territories was on 
the whole limited, aiul it was desired to avoid any general 
responsibility for the peninsula as a whole. The next phase 
was initiated by the Marquis ITastings, with his treaties of 
subordinate co-operation. In this phase, the Indian States 
were isolated from the outer world, and also from each, otlier. 
With some fluctuations and imeertaiiity of reasc-ning a positive 
paranioimtcy was developed, and the sense of the responsibility 
of the British for the condition of the vhole i)eninsiila grew 
to maturity. Concurrently the whole of India up to its nai iiral 
boundaries was incorporated in the Empire of the British, a 
process completed with the Sikh wars. The third phase began 
in 1858. Its distinguishing feature is the renimciatLon of 
further extensions of the .territory of British India, and the 
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clevelopmeiit in praetice of the exercise of the responsibility of 
the British for the condition of the whole peninsula, that is 
to say, of what may be from 'that date onwards described as the 
two portions of the British Empire in India, British India 
and the Indian States. The history of this practical develop- 
ment falls into two minor phases, a phase of relative suspicion 
and aggressiveness towards the Indian States extending to the 
tmie of Lord Minto, and a phase of conciliation, relaxation and 
conficlence from that time onwards. 

This is a course of develojiment which it is impossible to 
ignore in considering the present status of the Indian States. 
The important point is that the status of the British in India 
has utterly changed since the period from 1800—1825; corre- 
latively so has that of the Indian States, whatever assumption 
is made as to their status at or about that y)eriod. If this 
change has not been made or evidenced in explicit terms, that 
is merely because the necessity has not been felt. Whether 
the acquiescence of the Indian States w^ere to he pleaded or not 
by the Paramount Power, these historical facts wmuld have to 
be recognised in any adjudication on the problem. It is not 
that the status of the Indian States or the value of their treaties 
with the British have been w^orn down by time and usage, but 
rather that in the tide of history 'the British in India and the 
Indian States alike have '' suffered a sea-change.” 

Finally it must be observed that, looked at jDurely from the 
point of view of the present day, the Indian States do iiiot 
present the api^earance of being subjects of international law. 
They are not j)rotect orates recognised by international instru- 
ments: they are not states wliich are visible at all to outside 
powers except as a part of the British Empire in India. Their 
position within that Empire is not the concern of outside states, 
which, can only look to their position vis-a-vis of the world in 
general. The Paramount Pow^er strongly denies the applica- 
t ion of international law to its relations with them, and, if ever 
any de,linite action to legitimate this point of view' became 
iiecessaiy , w'Oiilcl, without doubt, take it effectually. 

It may therefore be said that this theory of the status cf 
the .Indian States is unsound as regards their position at the 
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time of their first contact with the Paramoimt Po-wer. as regard.? 
the historical development that has taken place, and as regards 
their present appearance. At most, certain incidents in their 
present relationship to the Paramount Power have been 
borrowed from the sphere oi international law, or resemble the 
incidents of international status. 

(1) (b) The Contractual Theory. 

This theory is, as stated, or purports to be, a variant or 
extension of the international theory. It is formulated in the 
Opinion of Counsel submitted on behalf of certain of the Indian 
Princes to the Butler Committee, and printed as an appendix to 
that Committee’s Report. 

At this point rve have only to deal with the fciiudation, the 
theory of status, on which the Opinion referred to rest.s: we 
need not now pursue the detailed exposition of this theorv which 
occupies the greater part of this Opinion. The foundation of 
the argument may be summarised as follows; — 

The relationship between each State and the Paramount 
Porrer is, and has been since the time of the first treaty between 
the two, purelj' coirtraetual. The Indian States were at the 
time of their first respective contacts with the British powers 
in India fully sovereign international units, w'hieh would have 
been regarded by an intenrational lawyer as subject to the 
rules of irrterirational law^ in their relations between themselves 
and to the British power. They came to transfer certain 
so\ereign. rights to the British power; the rules of iirternational 
law applied to this transfer. But from that moment onwards 
therr relationship to the Paramount Power ceased to be one of 
which intenrational law takes cognisance. In ascertaining 
fire rights and obligations wdiieh irow subsist between the 
Paramourrt Power and the Irrdian States, the legal jrrrnciples 
to he applied are w'ell-recognised legal principles wliieh are 
applied in ascertaining mutual rights and obligations where no 
municipal law is enforceable. These principles are (1) cession 
of sovereign rights is made only by consent of the transferor, 
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(2) a contract can only be varied by consent of all the parties 
to it. A corollary to these two principles is that an agreement 
to cede sovereign powei*s is normally embodied in a formal 
instrument, and where it is not so embodied, the onus lies on 
the Paramount Power to prove it. 

It is at once evident that this is a s23ecious attempt to gain 
the advantages (w-ithout assuming the liabilities) of inter- 
national status, while not advancing the untenable claim to a 
l^resent enjoyment of it. Until the signature of its first treaty 
ceding a sovereign right, an Indian State was a full subject 
of international law: thenceforward its relationshii) to the 
Paramount Power ceased to be one. of which international law 
takes cognizance. It is for this reason that we treat this theory 
as a variant of the international theory: and in our view it 
suffers, of course, from the same radical unscundness. We need 
not repeat previous arguments: but it is not the fact, -whatever 
views may once have been held by either jrarty, that at the 
time of their first respective contacts with the British the 
Indian States \vere full subjects of international law; nor is it 
j)Ossible, in view of the historical development that has taken 
place, to rest their relationship to the Paramount Power solely 
on agreements apparently concluded under the cegis of inter- 
national law, and variations of them by subsequent agreement. 
In fact, this theory suffers from the defect apparent in the 
international theory of not facing the whole facts of the case: 
it seizes upon certain 2 )henomena only, an alleged situation of 
the States four generations ago and certain instruments evi- 
dencing part of the rights subsisting between them and the 
Paramount Power, but it neither tests the correspondence of 
these phenomena with real faot, nor does it offer any reasons for 
excluding all remaining jplienomena from its purview. 

It may be w^ell to pause here and consider the implications of 
the claim constituted by this theory. Let us suppose for a 
moment that the Indian States were at a given time full inter- 
national units and that they have lost, by voluntary agreement 
only, certain attributes of that status. Now it is undoubted 
that one of the items in such an agreement or agreements is 
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iavariablv the establishment of perpetual friemlslup hetwoeu 
the parties. Suppose a State to he iiitolerahlv niisu'.>verued 
and the Paramount Power to make a representation that the 
goveimment he improved: the State remains deaf to repeated 
appeals. Circumstances are easily imaginable in which sueli 
proceedings would be no less than an uiifriendlT act. The result 
will quite” properly be the interposition of force, followed by 
either the variation of the treaty, and that virtually hr the will 
of one party only, or annexation. A glance at the histoiy of 
Ondh will fully confirm this view. 

view taken hv^ the theory nnder coiisideiation is in this 
connection highly peculiar. What it holds in effect is tliat 
until a given state entered into a treaty with the British it 
was exposed to the penalty of war and annexation in case of 
opimsition to the British: hut when such /ren/// had been con- 
cluded, the possibility of varying it under ordinary rules of 
■inU'nudioucil law was totally excluded, and it became suliject. 
to the strict rule of municipal law lliat a coiilraci can only l»o 
varied by consent of the parties, without there being any 
possibility here of an aggrieved party resorting to a court for 
the determination of a dispute. 

The fact is that there is a second radical objection to this 
theory. It is incorrect to regard a treaty as an instrument 
equivalent to a contract. A contract is an agreement, foiuied 
under the mgis of municipal laiv and enforceable by the sanc- 
tions of thatlaw: a treaty is an agreement having quite other 
sanctions and not fitted to sustain the attributes of a co]H:raet. 
It can immediately he seen that the concepts of mLmicii:ial law 
have to he emptied of much of their force in the sjdieie ot 
international law. Consent in one sphere will he tlie tnl! 
intention to execute willingly, or in the view of the jint wmdii 
of legal process, and in the other sphere mere aoqaloscencc tor 
so long as the relative circumstances of the parties may cnmiiel. 
An agreement in one sphere is enforceable at law in pursuance 
of ascertained principles of justice: in the other s[ihcre an 
agreement is enforceable at war, and there is no guarantee that 
justice will prevail. Thus the treaty of 18:39 became enforceable 
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at war in 1914; if Germanj had won that nvar, it is possible 
that the violation of Belgian neutrality would have beGome 
part of the public statute of Europe. It is absurd to say that 
siieh an instrument as a treaty is only variable or denounoeable 
in the way that a contract is. , 

In the theory under consideration the two things are confused . 
A treaty concluded (by this theory) under international law is 
made to operate only by the principles of municipal law. We 
are told that legal principles are to be applied which are proper 
where no inunicipal law applies: but the chief of the principles 
brought forward is in its strictness a principle of municijoal 
law and iiothing else. 

The logical result of such a view wDuld a23pear to be that 
there is no general set of rights enjoyed by the Paramount 
Power in relation to the states, but that the relationship of each 
State to the Paramount Power must be determined by the 
analysis of its separate agreement or agreements with the Para- 
mount Power. To some extent this is argued to be so by the 
exponents of this theory. They admit and indeed claim that 
the Paramount Power has different rights in regard to different 
States, and that its possession of a right in regard to one state 
does not justify a legal conclusion that it possesses a similar 
right over another State. Yet in the same Opinion it is admitted 
that certain rights do reside in the Paramount Power, and that 
such rights are summed up in the term Paramountoy ; and in 
order to understand what the rights are which are comported 
in that term it is said to be necessary to ascertain wliat are 
the matters in respect of which there Las been a cession of 
sovereignty on the part of all the states. This is a contention 
which ought surely to have been exploded by the merest glance 
at the volumes of Aitchison. To collect the rights of the 
Paramount Power in this way would be an impossible task; it 
would require an endless labour of comparison between similar 
and dissimilar clauses, of iuterpretation, of construction, of 
proof and disproof. Of course, taeit agreement can be called 
ill aid, but this will rebound on the exponents of the theory, 
and the Opinion in question was anxious to limit it as far as 
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possible. Working on the mere face of the instruments, even 
with the aid of variations tacitlr agreed, it would be little luore 
than a jeu d’espiit to exhibit a set of rights constituting the 
highest common factor of the agreements between the Para- 
mount Power on the one hand and (say) Sindhia, the Kathiavx'ar 

chiefs, and Pudukota on the other. 

Again, what becomes of the case where a treatj has been 
denomieed by one partj"? This happened with the lirst Ireutv 
made fin 1803'' with Jaipur. It was supposed to be per- 
manently binding, but the British denounced it next year. If 
a contract were made and no term set to its operation, it^could 
at the most be dissolved by an application to a court of law: 
where is the ecpiivalence between such an instrument and a 
treat}' which in such cireumstanees, failing mutual consent, i» 
and must be determinable by the unilateral action o£ one party.’’ 
It may equally be difficult to construe togellicr as contntets 
documents relating to a single state. Pcrcrem-’O may he made tu 
the instruments concluded with the rulers oL Pajpipla \.a tirst- 
elass state in the Eewa Kauta agency , given in Ailchisuii 
(18T6\ Vol. IV. p. 266 sqq. First comes an agreement between 
the East India Company and one Verisal, whom they had pul 
in possession; in the course of this agreement it is declared 
that Verisal and his father “ do agree to act u[>on everything 
relating to the settlement of all the affairs of mj' country in 
conformity with the advice of the Honourable C'Ompani . That 
appears to give the British unlimited rights of interfeiyncc. 
This was on October 11th, 1821. On Xovember 26th, 1S..'0. a 
new treaty was made: this recites the delivery of the chieftain- 
ship to Verisal, and then contains more or less the usual clauses 
of a treaty of that period, including merely a promise to snl)mn 
disputes with third parties to the decision of the Comiiau} . 
Now in a case like this, how are such succe.=>sivc instruments l.i 
be read? Was there a novation or a discharge and a now con- 
tract? Why, since Verisal received hut. did not give considera- 
tion on the occasion of the second tre’aty? The fact is that here 
again treaties are not oontraots; contracts must he novakxl or 
discharged, while a later treaty supersedes an earlier without 
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regard to questions of consideration . What is more, considera- 
tion is not an element at all in the validity of a treaty, but it 
is essential to a contract. 

It is rightly observed by the Butler Eeport that an agreement 
as to a general set of rights constituting Paramountcy, such as 
is souglit by this theory to be established, can only be evidenced 
by the process, properly condemned in the very same Opinion, 
of reading the treaties as a i^hole^^ not by the process of reading 
them all. 

To return to the two legal principles appealed to by this 
theory: the second, as we have seen, rests upon a confusion, 
and the first (regarding the transfer of sovereign rights) is 
also misleading. It may be true that in a cession of sovereign 
rights it is the consent of the transferor which is the effective 
element: but this has nothing to do with the possibility that 
sovereign rights may grow up in, or inhere in, a sovereign 
authority without having been transferred or ceded by anybody. 
This, on a correct view of the facts, is what has happened 'in 
India, and can only be denied on an erroneous view being taken, 
as already described, of the situation of the Indian States at the 
time of their first contact with the British and of the course 
of history since that date. 

The contractual theory thus rests upon wrong premises, does 
not take into consideration all the facts, and attempts to apply 
incorrect or misleading principles . 

It may here be observed that we have called, and shall 
continue to call, the major instruments subsisting between the 
Paramount Power and the Indian States treaties.” But with 
the rejection of theories which regard the Indian States as 
subjects of international lawq nothing can be decided in the light 
of that branch of law as to the nature of these instruments by 
reason merely of their name. Our view of their force and 
nature will be explained later. 

It now remains to acknowledge that in some matters Indian 
States have purely contractual rights and obligations. These 
exist between particular States and parties other than the 
Paramount Power, in some cases with another Indian State, 
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l)ut in the most important instances ^vith. tlie Cloveriniieiit oi 
Biitish India. There are plenty of insiruinonts ainoiig’ the 
collection of treaties, engagements, and saiiads ^vliicli are really 
of this nature. It -svill be easy to pick them out, and we shall 
endeavour to give examples later. There are equally right- 
and obligations of the same kind, which are not e\ideuoed in 
such written documents. On all this cpiestioii further obseiu'a,- 
tions will be made. It may just be remarked herc‘ tliat wlnwe 
sucli written documents exist in the collection of instruments, 
their nature, and the essential clistiiietion wliich ha« to be drawn 
respecting them, have been obscured by the degree of iineer- 
tainty which has reigned as to whether or not the Paranioiiiit 
Power was the CTOveriiinent of British India. 

2. The Constitutional Theory. 

AVitli tlie rejection of the two theories already examineil, the 
theory of a constitutional status of the Indian. States within the 
British Empire holds the field. It is the (.>nly alttuand ive: it- 
correctness becomes increasingly probable as one l)y one the 
difficulties of the other theories pass before the mind. It only 
remains to point out its congruence to the facts of the present 
and of the past. 

It was long ago observed by Professor Westlake, in regard 
to the Indian States, that: “Wherever a body presents itself 
externally as a unit . . . the term ‘ constitutional ’ may fairly 
be used to express whatever political relations, possessing any 
degree of fixityq exist between the smaller bodies or indi\’idiial 
men that constitute the unit/’ 

That the Indian States are from an external point of ^'iew 
a unit or units in the British Empire cannot he denied or 
doubted. They are in fact included, as far as the outside worKi 
is concerned, in one of the major units of that Empire — India. 
By an internal arrangement, an Indian Prince is iueliided iu 
the Indian delegation to the Assembly of the League of Xaiions» 
and has also been included in the Imperial War Cabinet. Tiie 
appearance of a prince in the Indian delegation at Geneva is 
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by no ineaiis a step^ aocording the Indian States an 

intematioiial status: it is rather, .on the contrary, a clear 
iiiclication of their constitutional status. Had they been units 
bound to the British Empire by the ties of international law, 
and which had committed the conduct of their foreign affairs 
to the King-Emperor’s Government, no such inclusion would 
have been accorded: the delegation of their foreign affairs, 
completely made, would have precluded it; or had the terms of 
such delegation been varied, then it would have been proper for 
them to have been represented quite independently. But as 
members of the Empire in the fullest sense it is conceded that, 
with change of time and circumstances, practice and convention 
should change; accordingly this new situation was recognised, 
and it was sought to give them some representation in the 
delegation appearing for that part of the Empire to which 
geogTaphically they belong. The extent to which externally the 
Indian States form a unit with the British Empire goes far 
beyond anything recognizable in international law: they are 
involved in war and peace on the declaration of the King- 
Emperor’s Government without even a separate or special 
declaration expressly made on their behalf in such a case; they 
do not receive nor appoint diplomatic agents, nor even consular 
agents from any foreign power. No convention with other 
powers places them in the exclusive sphere of British control 
or influence, but every international act for at least 100 years 
past, and the acqnieseence of foreign powers, recognise them 
implicitly as a part of the British Empire and nothing else. 
They must and can only be regarded as a part of that Empire, 
enjoying within it constitutional rights and privileges, and 
subject in it to constitutioiial rights of the Paramount Pow'er. 
As already pointed out, certain of the rights and privileges thus 
enjoyed by the Indian States resemble, or are borrowed from, 
the rights enjoyed by states which are the subjects of inter- 
natioiiallaw.' ' 

Historically, the course of development sketched in a previous 
section implies the gradual creation of a oonstitutional relation- 
ship between the British and the Indian States, and the subse- 
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qiient modification of the incidents of that status in various 
directions. It is impossible to argue that the position of the 
British in India in 1858 was the same as their position in 1804; 
and bj as much as in fact the position of the Britisli had altered 
between the two dates, by so much had that of the Indian 
States. If a constitutional status is attributed to the Indian 
States, full weight can be given to this course of development, 
and it can be satisfactorily comprehended. From 1765 to 1804 
we see the British predominance in India growing b}" reason 
of their superior equipment and organisation, and a slow exten- 
sion of the territory incorporated in their direct dominions; 
with the territories not so incorporated they maintain relations 
of varying closeness, concerned always with a design to keep 
at arm’s length from their own territories disturbances endemic 
in territories for which they desire to accept no responsibility. 
Between 1816 and 1858 a crucial change takes place. The 
British cease to be the sovereigns of territories situated in India 
and the predominant Indian power: they become the rulers of 
the whole of India. They do not at once pereeixe or accept 
all the implications of this: they endeavour still to eontine 
their responsibilities to the territories under their direct sove- 
reignty. But they do, in fact, pacify the xvliole peninsula, and 
in effect maintain order throughout it. Where disorder in a 
pronounced degree appears, they no longer merely endeavour 
to ward off damage to their own territories; they interfere — on 
a mistaken principle, perhaps. They demonstrate, as at 
Gwalior; they annex where there is open hostility, in Coorg; 
they annex at last, wdiere misgovernmeiit is intolerable, in Oudh . 
As observed, the express principle is not perhaps the one really 
applicable, but underlying its exercise is a new and right 
conception of the British position in India. A shallow and 
unsatisfactory right of suzerainty is asserted in the doctrine of 
lapse. The first cases of interference of the British in radian 
States in order to provide for their administration take place 
in Mysore and in Kathiawar. Measures in accord with the 
theory of the time are taken to eradicate throughout India 
customs abhorent to the British conscience, such as suttee. The 
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point from the underlying change in the conception of 

the British power in India must necessarily date is the 
Governor-Generalship of Lord Hastings, when practically 
speaking all India south of the Sutlej was consolidated within 
the British Empire. Thereupon followed the hesitating 
development sketched above, in the course of which mistakes and 
misapplications of principle prevented the immediate revelation 
of the true j^osition. Finally, in 1858, the Crown resumed the 
sovereignty which had been till then exercised in its behalf by 
the East India Company, and took the opportunity then to 
proclaim the full extent of the power vested in it. It stood 
forth as sovereign, not only in place of the East India Com- 
pany, but in face of the Indian States as well as of British 
India; as a corollary it abandoned the controlling right as 
.against the Indian States wliich had hitherto been mistakenly 
til ought applicable — namely, the right of annexation — and 
thenceforth fearlessly asserted the controlling right proper to 
the status of the parties — the right of intervention. 

Again, the position was not at once made explicit. Lord 
Canning can still write of visiting a state with tlie penalty 
of “ confiscation, in the event of disloyalty or flagrant breach 
of engagement.” But with Lord Mayo the true policy was put 
into effect. It is heard in his wmxls to the Eajput chiefs: — 
'' If we suiiport you in your powers, we expect in return good 
government.” The Paramount Powxr is no longer indifferent 
to the condition of Indian States until forced by -a sheerly 
intolerable state of affairs to interfere and annex. And in 
Lord Northbrook’s time the case of the Gaekwns of Baroda 
points the realities of the situation. Interference, deposition, 
but no annexation; and the declaration at last that “Misrule 
on the part of a government wliich is upheld by the British 
Power is misrule in the responsibility for wliich the British 
Government becomes in a measure involved. It becomes, there- 
fore, not only the right, but the positive duty, of the 
British Government to see that the administration of a state 
in such a condition is reformed, and gross abuses are removed.” 
A long road has been travelled since Lord Hastings’ day, from 
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the India where interference was impossible in states “ standing 
in the deiiomiiiatioii of allies,” to the India where all Stales are 
“uphold By the British Power.” In 1889 a short para- 
grapl'i in a general statute of the British Parliaiiient bears 
witness to the full recognition bv the Paramciint Powti* of the 
position it has attained, and the rulers of Indian States are 
spoken of not as “ in alliance with Her Majesty,” but as under 
the suzerainty of Her Majesty.” This is their description in 
the Interpretation Act, 1889, to w'hieh reference was iiiade 
at the beginning of this study. 

The theory under consideration has iiciv been upheld and 
explained in a brilliant and learned article by Professor 
Sir W. S- Holdsworth, K.C., D.C.L., in the Law Quarterh/ 
Bevieic for October, 1930. The present essay wars completed 
in rnaniiscript before Sir W. S. Hoklsworth’s article appeared. 
We have therefore thought fit to embody our views upon the 
points comprised in the article in cpuestioii in an appendix 
vhieh is attached to this chapter. We think it will be best for 
a reader to continue to the end of this chapter and then rcnul 
the appendix rather than to turn to it at this point, as the 
\dews there advanced depend to a great extent on the remaining 
sections of this chapter. 

On a true view’ of all the facts, therefore, our argument is 
that the relationshij) of the Indian States to the Paramennt 
Power falls to be determined by the principles of constitu- 
tional laW', and forms part of the constitutional hnv of the 
British Emj)ire. Our task now’ is to describe the elements of 
that relationship. Before doing so, it is desirable to make 
some further observations upon two points: in the .first ])laee, 
in regard to the problem of sovereignty generally; in the seeon{h 
as to the nature of constitutional lawx 

Sovereignty. 

It will have been evident to the reader of the prceedirig 
pages that the concept of sovereignty is tlie source of all the 
doubts and questionings that beset the problem cf the Indian 
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States. Tlier are aiitononious jet net indei^enclent. The 
rulers of those states set the Iiigliest jDGssible value cai the recog- 
iiitioii of their sovereign status. The claim to have possessed 
the fullness of sovereignty in the past is above all a founda- 
tion for the claim to jDossess it still in a wider degree than has 
hitherto been recognised, and also of a claim to maintain a 
dignity and honourable situation as sovereign princes which 
has never been denied to them. It is, therefore, necessary to 
Goiisider briefly whether an attem|)t to treat their relationship 
to the Paramount Power as a matter of constitutional law is 
Galculated to narrow the sovereignty of the Indian States, or 
to reduce the exceptional dignity enjoyed hj their rulers. 

It is certainly unlikely that the application of constitutional 
law will secure to the Indian Princes immunities Cjuite as wide 
os those claiined for them sometimes, particularly on the basis 
of the contractual theory. It is equally not the fact that all 
the proceedings of the Paramount Power can be regarded as 
justiiiable by constitutional law. As a constitutional part of 
the British Empire, a very exceptional degree of so^'ereignty 
and very extensive rights can be secured to the Indian States. 

The problem of sovereignty has been a thorny one in western 
political thought. As we have seen, it is certainly unsound 
to apply the western doctrine of external sovereignty in inter- 
national law undiluted to the existing Indian States as they 
were at any period. However, formerly (and this was the 
source of the practice of the Paramount Power for many years) 
it was inconceivable how a sovereign state could remain 
sovereign and jet form part of a larger unit, except on the 
then new-fangled and little understood federative principle. 
It was then later pointed out by Maine that in any case sub- 
ordination in some branches of sovereignty did not necessarily 
derogate from sovereign status, though it did from indepen- 
denee* this followed from the theory of the divisibility of 
sovereignty. That theory scarcely goes quite far enough to 
fit present. .day facts.’, 

Sovereignty may be looked at from two points of view, the 
external and the internal. Proni the latter point of view, it 
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was eoiisidered in the west to conii^rise various powers vested 
in the sovereign, which maj be grouped under three categories— 
the executive, the legislative, and the judicial. This was for 
a considerable time an adequate view of the political machinerp 
of the west, and the persons or bodies in whom these powers 
were vested, and these powers themselves were fairly definable 
and defined. It could be argued that in every state there was 
a single indivisible centre where the sovereignty of that state 
resided. This was the Austinian doctrine, but by the time 
it was advanced its day was already passed. With the advent 
of the federal state and constitutions, such as that of the United 
States, this order of ideas began to grow cloudier. The 
division of sovereign powers between the central and local 
governments in a federal state, the deliberate attempt to 
establish closer control over the organs of government, made 
it increasingly difficult to locate the internal sovereigii (in the 
old sense) of a given state. The inquirer may be driven to the 
conclusion that it is the body which “(though endowed with no 
other function) has the pow^r to alter the constitution, a jejune 
and unsatisfying conclusion. The theory of the divisil)ility of 
sovereignty (applied by Maine to Indian questions) tC/ some 
extent met this dissolution of the old doctrine. But the matter 
has now gone further: and sovereignty in its external sense, 
which the federal system had on the whole left solid and 
untouched (though in certain cases federal constitutions had 
led to some inconvenience in practice), is also taking on a new 
aspect. What is alleged to be the present constitution of the 
British Empire answers even externally neither to the old idea 
of a unitary sovereign state, nor to the idea of a federal 
sovereign state: and internally, also, it is a constitution entirely 
sui generis. 

It rests upon the doctrine (express since 1926, thoiigii not yet 
eompletelj" elaborated) of a complete equality in status Ijotv'cen 
the United Kingdom and the group of self “gcvcrniiig Dominions 
which owe allegiance to the British Crown, combined with 
some (but as yet uncertain) difference of function between 
tbeir various governments: this latter element presinnably 
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resolves itself into the general conduct by one of such 
g‘ 0 \'eriiments, namely, that of the United Kingdom, of the 
foreign relations of the whole Empire, but subject to con- 
siiltation and agreement with the rest, and to the right of the 
others to appoint representatives of their own abroad. The 
degree of co-operation and consultation necessary under such 
an arrangement remains to be wmrked out in practice. It is. 
iinnecessary to stress the difference between such a state of 
afiairs and any federal arrangement. There is no trace hero 
of a division of sovereign functions betw^een a central and 
local governments, there is no absolute committal of foreign 
affairs to the central government: there is nothing but a groui^ 
of fully sovereign states not allied but united. 

This state of affairs has come about by developments since 
the declaration of war in 1914. PzTviously the direction of 
foreign affairs was definitely and exclusively vested in the 
British Government, and the Dominions did net appoint repre- 
sentatives abroad; internally, also, the sovereignty of the 
Dominions was limited by the power of the British Parliament 
to pass a law expressly applying to any given Dominion, by 
the inability of a Dominion legislature to pass a law over- 
riding 'such law as .aforesaid passed by the British Parliar 
ment, by the power of the British Government to- advise the 
Crown to disallow Dominion legislation, and by the right of 
the British Parliament (which could still in 1914 be regarded 
as unquestionable in theory) to repeal the constitution granted 
by it to a Dominion. It is now advised, by a Conference which 
met to consider these questions, that the ' declaration of 1926- 
requires the abolition of the first three of these internal limita- 
tions. As to the last — the powTr to repeal a Dominion con- 
stitution — the time has undoubtedly come when it is so un- 
thinkable that it should be exercised in practice that it will 
have to be acknowledged as no longer constitutional. This is 
an ordinary course for the growth of a constitutional rule to 
take. Apart from the general change which has come over 
the status of the Dominions, it must certainly be doubtful how 
the British Parliament could repeal the constitution or alter 
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tlio jDresent status of the Irish Free State: and in vie\\' of tlun ji, 
is more than ever imj)ossible to maintain, even in tlie bar.jsi 
theorj’, its obsolete, and uueserciseable power in rei^ai’il to auv 
other Dominion. The result will be to delimit ,'and limit ) 
anew the sphere of authority of the British Parliament, not 
to reduce tlie power of Parliament within the sphere to which its 
authority extends. 

The result of this development has been to elnuige the relative 
position of the Indian States in the British Empire. Under 
the old order they occupied a position which might be res-arded 
as, on the whole, rather more extended in the scope of its 
sovereig'utj- than that of a self-governing dominion: true, their 
snhordinatioii in foreign affairs was, if anythinn. more coinj^lete, 
but their total immunity from the exercise of sovereign powers 
by Parliament was deliuitely greater. This is Jio longer so: iit 
view of the situation now occupied by the Dominions, i he scope 
of their sovereignty is uoav somewhat greater than that of tlu‘ 
Indian States: nevertheless, what is important is that it has now 
become cpiite clear that an empire can exist and a system of 
constitutional law govern that empire without any division 
of sovereignty upon federal principles, Avitliour a single bodv- 
finally sot-ereign throughout the whole territory of the Empire, 
and without its being possible, even for foreign powers, to 
disregard the sovereignty of constituent units. It will there- 
fore be possible within that empire to find a place for units 
which claim all the imimiuities that the Indian States claim or 
ought to possess, without any chect being necessarily applied 
to those immunities, and without their title to sovereign status 
being in any v^-ay impugned. The importance for the (piestiou 
of the Indian states of this developiueat in political institution^ 
will be especially clear to readers of Lee-Warner's final chainw': 
his conclusions are obviously dictated by the imderstaiulinn 
that a tie of intematioiial law does not bind the Indian States 
to the Paramount Power, combined with a rcluetanee to admit 
.a constitutional tie on account of his fear of letting in the power 
of the British Parliament, and derogating from the sovereign 
dignity of the Indian Princes. 
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The peculiar dignity of the Indian Princes is ecuially undeni- 
able, iiiasmuch as they rank as royalties and transmit their 
digiiity, alone among the heads pf units ^vithin the British 
Empire, by the same means as that of the King-Emperor 
himself is transmitted — by hereditary right. In being the 
rulers of constituent parts of the British Empire, and exercising 
authority under the constitution of the Empire, they in no way 
diminish their status as royal and sovereign persons. 

The Nature of Constitutional Law. 

The various branches of law differ not only in their speeiiio 
content, but in their methods and in the nature of the rights 
which form their content. The lights enforced by private law 
are ascertainable from enactment or the pronouncements of the 
courts which declare rules of common law or equity, and their 
sanction is the process of the courts. The rights of inter- 
national law are supposed to be collected from the universal 
practice of nations, and their sanction is the assent of all nations, 
and in particular the assent of the parities submitting to be 
bound in a particular dispute by them. Constitutional law, 
dealing with the rules which control between themselves the 
members of political bodies always in the process of historical 
growth, is the most elastic and delicate of the kinds of law and 
the most subtle to grasp in its sources and its sanctions. 

Constitutional law is a general term covering the category 
of rights secured by the eonstitution of each various state. It 
may be said that the constitution of a political unit includes 
every item in the conduct of its government, and the relation of 
its subordinate members to the superior powers therein, which, 
if at a given moment it was desired to embody in an express 
declaration the then state of affairs in regard to those matters, 
ought to be included in such declaration. Constitutional law^ 
in its full general sense deals with the sources and criteria to 
be applied in determining the items falling to be declared as 
rights in such a case as the foregoing definition envisages. 

For this purpose the enquirer will examine express enad- 
ments ami instnnnents which are relevant. In some cases the 
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great bulk of the constitution is enibodied in a foinial doeuiiieiit 
or documents: particular constitutional rights iiiav be embodied 
in individual laws or documents or decisions of the courts. The 
latter in many cases refer to and are framed as mere declarations 
of the common law of the country in cpiestioii: this is another 
source of constitutional right. The eonimoii law is said to 
be the common custom of the realm: but it is essential to 
consider that custom .as historically established. The comniou 
law has a historical origin, and, where not embodied in statutes, 
it is a body of law on which the courts look as historically pre- 
existing any decision upon it. In essence, therefore, it is the 
ancient custom of the realm: its essence is its historical character 
audits traditional identilication with the society concerned: its 
sources ore as untraceable as the origin of that society, but 
it is present in that society as soon as that society attains to 
incli\'idual existence. It may be observed that it a]) pears to 
be the nature of a right deriving from ancient custom, or else 
it is the policy underlying the recognition accorded to such 
custom that such a right can be abandoned by the superior 
against the inferior, but not \iee versa. In eases where less 
or little of the constitution of a society is embodied in express 
instruments, much of that constitution is to be sought in binding 
convention and custom. We are very familiar with this in 
England: the conventions of our coiistitution are a vastly im- 
portant part of it, and much heCs been written eoneeriiing them. 
They are the rules in accordance with which from time to time 
the discretional^ power .vested in a government is to be 
exercised, so that it may not be used to nullify the checks placed 
upon it in a constitution; in other words, they are designed, 
where a constitution limits the power of a government Imt for 
convenience a certain discretion is not expressly taken a\A*ay 
from that government, to ensure that the letter of the const il u- 
tioii (which does not take aivay that discretion; should not be 
used to violate its spirit (which does take it away ' . Tb.ey must 
not he confused with customary checks imposed on an arbitrary 
sovereign: these will be common law rights. Conventions are 
a peculiarity of unwritten and non-rigid oonstituiions. Their 
sanction is that .a breach of them will lead to a breach of 
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siibstantive law: they may be violated without a direct breach 
of the law, but the consequence will be that the person who 
violates them will, if he persists in that course, lincl himself 
involved in subsidiary breaches of the law. Conventions are 
periodical: they may alter from time to time. What is no 
breach of a convention at one period may become one later. 
Finally, there is a set of rights wdiich are also not derived from 
written instruments or ancient customs and are not conventions 
as above defined, but which result from the growth of a eon- 
stitution and the society living under it, and may (like, in this 
point, conventions) ialter with such growth. These may be 
called resultcmt rights. They result from the character wiiich 
has been impressed on a given constitution in the course of its 
growib and development. They form, so to speak, an equitable 
bod}" of constitutional riglits, rights in the assertion of wiiich a 
party could not be held guilty of an miconscionable proceeding, 
or wiiich it wmuld be uiicoiiseionable for a party to deny. But 
the denial of them, unlike the breach of ccnvention, leads to no 
breach of substantive laiv. They grow- up unseen, and ai’e 
usually recognised ex post facto after some dispute has necessi- 
tated their vindication. Nevertheless, if its view’ of a given 
constitution is to be complete, constitutional law cannot ignore 
them. It is, besides, desirable to recognise such rights before 
a dispute forces their express recognition, such recognition often 
being the consequence of civil disturbance. An example is the 
secession question in the United States of America at the time 
of the Civil War. The simple view is that the Confederate 
States exercised their proper right of secession, and were coerced 
in defiance of right by the Northern States: but nobody can 
really he satisfied that the Federal Government w"as guilty of 
pure injustice in standing out for the recognition of the fact 
that in the three generations which had elapsed since the Union, 
and as a result of the growdli and life of the society in question 
during that period, a superior right had grown up in the Federal 
State to resist its owm dissolution. It was a lught resiiUmg 
from the growLli of the society up to its then condition. It 
w'ould have been wuser and better to recognise it without 
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recourse to civil war. Again, it is impossible, although^ no 
dispute has yet arisen, to neglect, in considering the constitu- 
tion o£ the British Empire, the cpiestion of the nght of 
neutrality or secession in the Dominions; in any study oL' tha.t. 
subject, the question has to be faced and either hedged or 
pronounced upon. It is a right of the same kind, and it is much 
to he hoped that it will gradually he elueidatecl and decided 
before some crisis forces its decision in a hitter or violent way. 
Another example has already been referred to the disappear- 
ance of the right of the Parliament of the rnitecl Kingdom to 
repeal a Dominion constitution. Indeed, all the rights whicli, 
as mentioned in the preceding section, are now recommended 
to he abolished in favour of the Dourinioiis are so recommended 
heeause a superior right of just the kind we are describing has 
grown up in the Dominions, and has been i wisely, recognised 
in 1926. The very declaration which recognised the pniseut 
status of the Dominions did not claim to declare a. new status, 
hut a status, a set of rights, already existing in ileliaiice of 
the express constitutional rules then in iorce. It is not logical 
to say that such rights are derived from the lully sovereign 
status of the Dominions: it still remains to account for their 
attaining that status, and this is only to he accounted for hy 
recognising that from a process of historical growth new rights 
emerge and result. It is then immaterial whether we regard 
the Dominions as endowed by this process with such rights 
severally and separately, or with the right to a status carrying 
these as incidents. 

As already observed, these rights are not as a rule considered 
or defined in time: but in taking a true constructive view of 
any constitution, they ought to be considered and recon-nised 
as substantive rights, whichever party the encjuirer may dceiile 
against, and whatever the assent accorded in the practical sjilierc. 
They may he rights in question between a central and sub- 
ordinate government or between a government and its subjects. 
They always involve a radical dispute as to constitutional 
rights which cannot be resolved under any other category of 
constitutional law. 
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These are the sources from which constitutional rights may 
be deiivecl, and whether a given right is traceable to such a 
source is the criterion which determines its existence. In 
examining the constitutional rules governing the relationship 
of the Paramount .Power it will be necessary to examine, in 
regard to any right or obligation claimed by the parties, whether 
it can rest on (1) written instruments; (2) ancient custom; 
(3) convention (as defined above); (4) resultant right, tested 
by the history and character of the relationship in question. 
Gf these, (3) convention, in view of its definition, will not be 
applicable. On the other hand, much recourse must be had to 
(2) and (4), ancient custom and resultant right. These two 
sources of right have usually been cited in connection with the 
Indian States as usage”; we think, however, that our classi- 
iicatioii of them is preferable. There are rights which do not 
all depend on “ usag^e ” of the same length, precision, or clear- 
ness: the basis of particular rights can be better exposed, and 
the justice of the claim to them better appreciated, if the 
distinction made above is observed. Usage ” is a vague word, 
and the employment of it suggests that the mere doing of a 
thing for a sufficient leiiglh or number of times (and, indeed, 
often just once) invests the doing of it (some time or other) with 
the cpiality of right: even (or it may be, especially) in con- 
stitutional law, this is not so. This question is touched upon 
at greater length in the appendix to this chapter. 

It will help the understanding of these points if we state 
where we think that ancient custom must be sought for in regard 
to the relationship of the Paramount Power and the Indian 
States. It appears from our historical summary that the 
assumption of the position of Paramount Power by the British 
must be dated to the Governor-Generalship of Lord Hastings. 
Previous to that the British had been the strongest power in 
India, but no more. Prom Lord Hastings' time a different 
]u*inciple underlies their acte and policies, a responsibility 
inherent in the exercise of an imperial power. It is from this 
moment that there is a Paramount Power vis-a-vis of the Indian 
States and an association between the two; it is when we can 
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refer a right back or near to this period that we sliail say :t is 
founded on ancient custom. There follo-\\-ecl tliirty-lne yeur.s 
during which the position was imperfectly eomprehencied, and 
during which the association so formed ga\-e rise by its con- 
tinuance to fresh rights, which are those we call resultant rights. 
These emerge in the latter part of the period from 1823— 1858 . 
We do not think that at present any claim of right can arise out 
of transactions later than 1858 1 any claim to set up a custom 
or a precedent after that date is ineffectual, there can then only 
be acts which accord with or infringe perfected rights. But 
the possibility of growth and alteration cannot, of course, be 
excluded,, and it may he that new rights are already ripe to 
emerge. 

It appears to us that by this analysis we allow J‘or iiliaf: often 
eludes an encpiirer, the element of growtli in onustit.utioiuil 
rights: and at the same time we are not driven to a.ccept a- 
constitution of such fluidity that no right under it can have 
any duration nor, therefore, any reality. 


Appendix to Ch.vptf.k II. 

Sir W. 8. Holdsu'orth in the “ Lau' Quarferh/ Review:’ 

It has been observed that the Butler Committee were some- 
what chary of legal argument. In the Law Quarterhj Renew 
for October, 1930 (¥ol. XLVI., No. 184), Sir lY. S. Holds- 
worth, K.C., D.e.L., thelegal member of that Committee and 
a most eminent jurist and legal historian, has published an 
article, entitled “ The Indian States and ludia,’^ which con- 
stitutes the long-awaited explanation, upon legal principles, 
of the conclusions adopted by the Butler C-'ommittee. 

Expectancy has not been disappointed by the character of 
this profound and learned essay. With much of it we are in 
agreement; much of it, which touches upon points ignored by 
us, we should desire to embody in our own scheme. We .should 
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ivisli to refer first to these pomts before offeidng, with great 
deference, a criticism in resiD-ect of one somewhat important 
'■■iiiatter.'; 

Sir W. S. Holdsworth provides the reasoned answer which 
the Butler Committee did not give to the Opinion of Sir Leslie 
Scott, setting out what w-e have described as the Contractual 
Theory. We regard Sir W. S. Holdsworth’s criticism as con- 
clusive. His grounds of criticism are in general agreement 
with our own. He takes the point that, at their first contact 
with the British, the Indian States were not, in general, fully 
independent states (p. 410). He points out that to depend on 
the treaties only is impossible where in so many cases they are 
incomplete or wholly to seek (p. 411). He repeats what the 
Committee observed, that the authors of the Opinion found 
themselves forced to admit some rights in the Paramount Powder 
which was, on their theory, only possible by reading the treaties 
as a whole (p. 411). He brings out also the changing phases 
of historical development which must be allowed (pp. 413 — 
413), and recalls a principle of international law which, we 
think, reinforces our own distinction between treaties and con- 
tracts, namely, that treaties are not void for duress (p. 421). 

We think that the learned author accounts most ingeniously 
for the existence of incidents in the relationship of the Para- 
mount Power and the Indian States which resemble incidents 
of International Law. This, in his view, is due to the fact that 
so\^ereignty is divided between the parties. We would desire 
to express our agreement with this and to adopt it as the true 
explanation of that fact which we have already commented oai. 

The learned author has also devoted considerable space 
(pp. 424 — 435, passim) to an examination of the Paramountcy 
of the Crown in its relations to the British Constitution. This 
is a point on which we ourselves have no*t touched, as we have 
confined ourselves to the attempt to analyse the relationship 
between the Paramount Power and the Indian States, and have 
been content when we have given oilr reasons for locating the 
Paramount Power as the Crown of England. We think, how- 
ever, that in his treatment of this question the learned author 
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is most illuminatiug, and we should eqiiailr adopt hi.- own 
conclusions here. They in no way ecniiiet with uur own 
vscheme. It is in this section of his essay tlact ho detd- with 
the powers of Parliament in relation to tiie Indian Stales ainl 
the means of altering the rights of the FaraiiiOiint Power or 
its location. We find his argument on tiieso points wholly 
consistent and convincing, and we only desire to], joint out that, 
ill our opinion, the same ccnelusion follows from an oxaniina- 
tion of the relation of the Crown as Paranioiini Power to tiic 
other members of the sovereign body according to the Eiiglisli 
constitution as follows and is deduced by us from the nature oi 
the rights subsisting between the Paramoiiiit Power and the 
Indian States. All the arguments of the learned author us 
to the transfer of Para moiin toy elsewhere tiiaii it at present 
resides are, in our opinion, ccnclusive aiul saii>fying. 

We desire to make two minor criticisms Ijefore |>roceedirm' 
to a more important point. We do not. think the analogies 
the growth of tlie cabinet system or of case law . pp. 4Ph 4”2i) 
are satisfactory as regards the growth of u>tige. do rna 

think that the argument regarding the eheet of the Proclama- 
tion of 1838 (pp. 417, 418,' k eonvineiiig, for it appears to ns 
that the whole difficulty in regard to that Proclamation is com- 
prised in the single phrase about the treat ies being “ serupuloii.'-ly 
maintained.’’ To this phrase the learned author does not refer 
in his argument, and we do not think tluit tlie diiiieulty 
regarding it is overcome by the clause of the Proclamation wliicii 
he does quote. 

As we have said, the criticism of the Contractual Theory is 
to our mind admirable and conelusive. It is in the third item 
of that criticism that the basis of vSir W. Holdsworth's oavu 
view is first made to appear: this is, in brief, tlie force of 
usage. It is here that ^ve ourselves, with great deference, feel 
compelled to offer a more extensive criticism. 

The learned author combats Sir Leslie Scott's opinion that 
usage is of itself sterile. In doing so, he points out tliat usage 
is the basis of the English Common Law, and that mercantile 
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Our common law depends upon custom.” It appears to us 
that the cogency of his argument in this connection depends 
oil the identification of the usage in question here with the 
kind of custom which is admittedly one of the stages in the 
growth of systems of law. It is, however, necessary to com- 
prehend what this implies, and to envisage the actual facts 
of the case in c_[iiestion. The usage wdiicli we have here to 
consider is the usage of the Paramount Power in its dealings 
with the Indian States, and it resolves itself into the practtice 
of the Political Department of the Indian Government, backed 
ultimately by the fiat of the Secretary of State, as to how it 
shall treat the States, when and how it shall intervene, what 
limits it will admit to its own authority. The very great body 
of this practice dates from after 1858. Is such a body of 
rules at all the same thing as the sort of custom on which our 
common law depends? It is surely true to say that that sort of 
custom has a peculiar quality of historical force: its force is 
not that a thing has been done once, nor ten, nor even fifty 
times, but because our fathers held it right as far back as 
legal memory can penetrate. Now it is fairly evident from Sir 
W. Holclsworth’s article that this is not true of the usage in 
question here. This usage rests essentially not upon tradition 
as to rights, but upon innovation as to practice: the whole 
point of appealing to it is not to say that a particular ;thing 
has been done as of right time out of memory, but that it has 
been done at such a tinle or times, and thereafter can be 'done 
again as of right. Surely it is not right to identify the hind 
of custom or usage implied in these twm sets of facts. It is 
perfectly true that we cannot, in considering the relationship 
of the Paramount Power and the Indian States, go back to time 
out of memory. But '' time out of membry ” in this connection 
only means the mists of the age in which the society in question 
came into being. As regards the i^elationship in question, we 
can go back to the time when the society bound together in it 
was brought into being, and this is the direction in which we 
can legitimately appeal to custom. We cannot say that because 
a thing was done once or twice a right to do it again arises:- 
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^vliat we have to say, and what is meant by eiistoin as a source 
laWj is that immemorially (se. since the given st)eie1;\' lia^ Ijeeii 
in existence) a right to do such a thing existed. That is the 
sort of custom from which common law has grown. As to 
custom of the Lex Mereatoria, this seems to us to be a diil'erent 
matter, and to be clearly distinguishable: it belongs to a special 
department of mimieipal law, and its force is admitted cmly 
in an advanced stage of a legal system. It is girea force by 
the Courts or by statute, it is not recognised as luirtug force 
in virtue of which the Court must pronounce its decision 
accordingly. 

It therefore appears to us that there is a (?on fusion between 
such usage as that of the Political Department and custom as 
a source or primitive stage of law; in speaking of the lirsr, 
what is really meant is a compendium of rights claimed by 
virtue of acts done and suffered, while in speakinu' of the 
second, we mean the recognition accorded to a iriveu rinht , iiot 
the acquiescence in a given act) from the original aee of a 
given society. 

Now Sir W. Holdsworth is not himself content to lea\p the 
question of usage at that. He does not, we ap])rehend, really 
contend that usage or custom, in the sense (which applies here, 
of a thing done once or so many times, is tn iif^elf the soiiree 
of rights. On the contrary, he proceeds to offer various sources 
from which custom (identified with the usage in quesrion), 
itself the source of rights, in its turn derives its binding force. 
It is therefore evident that, even on the view he takes, the rights 
which he claims by usage have- their roots still further back 
in something behind this usage or custom, by virtue of which 
this usage or custom has or obtains legal force. He observes^ 
at p. 415: — 

“ It is in the Tieed (italics ours) for the exercise of some 
general control . . . that we can see the origins of . . . 
usage.’! * 

This might mean by '‘origins” the occasion which called for 
the usage: but the sentence at least suggests that a historical 
necessity has in some way imparted force to usage. 
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Again, at p. 419, the learned author speaks of the legal 
position which the Paramount Power now holds being built up 
bj the practice of the Political Department, “ which is designed 
-gtalics ours) to promote an harmonious relationship between 
the Paramount Power and the States,'' and he cites the analogy 
of the growth of the cabinet system with a corresponding design. 
Here again we can discern the offer of some justification for 
that usage which w^as itself to be the source of rights. 

Again, Sir W. Holdsworth does not admit that the rights of 
the Paramount Powder derived from usage are absolute , and 
unlimited, but seeks to put some limit on them: but in doing 
this he iinjDlies that something external determined the direction 
in which usage should grow, and so in some sort gave force to 
that usage which accordingly did grow. 

The learned author, howwer, is more explicit than this. On 
pages 426 — 427 he analyses the various sources of the Para- 
inoimtcy of the Crown, and concludes that in all of them to 
some extent — ^even in usage — ^consent or acceptance is the 
operative factor. He states that, so far as usage has given 
the Paramount Power its position as suzerain, the relationship 
between it and the Indian States depends on their acceptance 
of that suzerainty (p. 427). Further down on the same page 
he writes as follow^s: — 

“ But though this suzerainty of the Paramount Pownr, 
■ivhich rests on nmge cmd sufferance (italics oui\s), does not 
depend so directly on consent as those parts of it which rest 
on treaties, engagements, and sanads, it has in it elements 
of consent. The fact that the suzerainty of the Paramount 
Pow’er has been accepted introduces one of these elements. 
The fact that this suzerainty is founded on usage introduces 
another, ' nam diutiiriii mores consensu utentium compro- 
hati legem imitantur'; and Blackstone agrees with this 
view\ ‘ It is,' he says, ‘one of the characteristic marks of 
English liberty that our common law depends upon custom: 
•which carries this internal evidence of consent along with 
it, that it probably was introduced by the voluntary consent 
of the people.' " ^ 
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With great deferencej this seems to us to be a somewhat 
confusing statement. Apparently the suzerainty of the Par;t- 
mount Power rests (partly; on usage whieli itself lias J'oree, 
because it is based on consent; while tlie aeee])!anee of tiie 
suzerainty^ created by consensual usage, is a collateral jiistilica- 
tioii for it. It appears to us that, in view of this, the leanied 
author cannot really mean that usage has force of itself 
create rights: we have practically got back to the viesv liiat 
usage is evidence of agreement, and has such force as it 
thereby. 

Usage itself, therefore, draws from some external .'-ouree its 
living force; and one view is that this source is eoiiseiit. In 
considering this we are entitled to ask three questions: ,T 'Wiiat 
sort of consent? (ii) Is consent of any sort really the of 
custom or customary rights? (iii; Is the consent whieli. operates 
in the relationship of the Paraniounl Power ami the .Inditm 
States the sort of consent wliieh occurs in rcdatiou to that smt 
of rights? 

(i; Consent is a wide term which may include states cd! miml 
of very differing quality. In legal questions, however, some 
broad distinctions can easily be drawn regarding it. Thus it 
may be free or it may be forced. In munieipul law, as between 
individuals, it must be free: in iiiternalioual law, as regards 
particular transactions, it may be forced. At the same time, 
the sanction of international law is the consent of the nations, 
and clearly in this wide connection such consent must be free: 
it w'oulcl contradict the nature of international law if a nation 
could be coerced or, as would then follow, if one nation emild 
coerce all the rest into accepting the doctrines of international 
law. In constitutional law a similar distinction can be applied . 
There may be consent to acts held to be contrar\' to right, and 
that consent will, if opportunity to review the question occurs, 
be held ineffectual to justify the acts, or at any rate to makt^ 
new law out of them. It is really mere acquiescence. On the 
other hand, in an advanced community furnished -with re[U‘e“ 
sentative institutions, it is no great fiction to say that all tlie 
mernbers consent with each other to the law's established through 
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their representatives appointed for the purpose. This, however, 
is clearly not the sort of consent which lies behind custom and 
caistomary rights when those take on the oharacter of law. 
That consent is much nearer the acquiescence in oppressive acts; 
it may be distinguished as assent. The object of it is some'* 
thing felt to be a right. It is probably not the result of any 
reflection or educated understanding: its most probable pro- 
genitors are religion, respect for superiors, submission to a 
king, and respect for wdiat already is or is thought to be ancestral 
teaching. 

(ii) But, if this is so, is it not misleading to speak of 
consent in this connection, and is some form of consent really 
what gives custom its binding force? We are certainly far from 
what Blackstone had in mind when he spoke of custom being 
“ probably ” introduced “ by the voluntary consent of the 
people,” That is merely one of the rationalising, pseudo- 
historical ideas, like the Social Contract, typical of political 
thought at that period. It is not satisfactory to accept such 
dicta merely because they are pronounced by a great lawyer 
without subjecting them to tests which he was not in a position 
to apply. Then Sir W. Holdsworth’s quotation from the Insti- 
tutes does not carry much conviction: its language, as Sandars 
pointed out, is vague, and the Bonian lawyers formed no certain 
view as to the origins or sanctions of law. Incidentally, it 
may be asked what exactly a Byzantine of the 6th century 
understood by “consensus”: it may well have been something 
different from any of the forms of consent which we have 
mentioned. We have indicated at the end of the last paragraph 
the way in which wve think some form of consent occurs in 
relation to custom, but we are led to think that such form of 
consent is in no sense the source or the sanction of custom. It 
may theoretically be true that a primitive community could by 
positive agreement of its members alter a custom: it may be 
true that the assent of its members to an innovation having the 
character of custom could instantly substitute the observance of 
one custom for another: but this is in neither case the same thing 
as saying that custom has force because of the consent of those 
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\^’ho observe it. In practice it wciiM never be found that such, 
a comiuimity would alter its customs b;\^ obtaining the consent 
of its ineinbers to do so. In such a eoininuiiity tlie operative 
sanctions of customary law are quite diifereiit: the truth is not 
tliat people obey customs because they have consented to iliem, 
but because they recognise the rights comprised in siicli ciistcms 
to be founded elsewhere. They assent, they do not con-eiit. 

;^'iii) It seems to us, moreover, that the kind of consent wliieh 
does occur in relation to custom is not at all the kind of consent 
with which we have to deal in the present ease. It is true that 
as .regards the attitude of the Indian States to the ])racrice of 
the Political Department, we are concerned with what is nearer 
to assent than consent: but we think it is nearest of all to 
wliat wc described as mere acquiescence. It seems to us tliat the 
essential characteristic of the assent made to custom is that 
it is an assent to what .is considered to be right, the riglituess 
being derived from another source than tlie will of the asscaitor: 
but it is impossible to argue that tliis is the state of a If mb's in 
the present case. It is not the .fact that the Indian Stales Iiax’e 
assented as of right to the usage comprised in tlie |>ractice 
of the Political Department, though they ha^'e acquiesced 
in it. 

We think, therefore, that the explanation suggested by Sir 
W. Holdsworth of the source and sanction of those rights 
claimed by the Paramount Power outside the written- instru- 
ments breaks down. Wo do not think it correct to identify tlie 
usage called in aid with what is meant by custom as a source 
or primitive stage of law. We do not think that consent is 
a significant element in the force of custom. We do not think 
that the acquieseence of the Indian States in the practice of 
the Paramount Power is identical with that sort of assent whicii 
does exist in relation to custom. 

It appears to us that, in considering the relationship of tlie 
Paramount Power and the Indian States, it is both misleading 
and unnecessary to emphasise (as do both Sir W. Holdsworth 
and Sir Leslie Scott in different ways) wdiat may be called the 
consensual element. The force of consent as meaning voluntary 
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agreement belongs to ■ the sphere of the relations between 
iiiiitualh’ exclusive individiials: it applies with differing inci- 
dents to the legul contracts between private persons and between 
separate, independent states. It applies so long as the parties 
to a transaction present to each other a solid exterior, so that 
their contracts with each other cap be defined and isolated 
instance by instance. It ceases to apply where the parties are 
associated in the common process of involuntary growili wiiich 
is incidental to every form of constitutional union. In that 
case their positions are defined by reference to the wiiole of 
which they both form part, and their rights alter with its 
exigencies, ' In an early stage, customary rights may be 
respected as comprising rights referable somehow” to the func- 
tions of the members and sanctioned by all sorts of unquestion- 
able beliefs, and then it may be said some form of assent is 
given to such rights. Later, internal growth will take place 
and external en^ironment may alter: thence the balance of the 
members may be altered and new' rights emerge betw^een them, 
which may be so far from receiving any form of assent that they 
may have to be forcibly vindicated, without their quality being 
thereb}^ tainted. 

ISTow^ abandoning the insistence on consent, whether operating 
through contract or through usage in Sir W. Holdsw'orth’s sense, 
our attempt is to find a basis for the rights of the Paramount 
Powder and the Indian States either in something equivalent to 
that kind of custom which is a source or primitive stage of 
laW' , or ill that principle of social growffh w'hich w'e believe does 
give rise from time to time to new 'constitutional rights. As 
regards the first, it is perfectly evident that in the case of the 
societ}^ formed by the Paramount Power and the Indian States, 
we are not going to find customary rights fading aw'ay into the 
mists of antiquity. But, as we have said, the forceful thing 
in such customs is not that their origin is remote or lost, but 
that it is associated wdth the origin of the given society: and it 
is therefore equivalent for us in the present case to go back to 
the point where we happen to know that the given society came 
into being, and see if people then thought that a given right 
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existed and acted upon it. We do not tiiink lliaf lliure will he 
any question that, in the instances we shall latta* examine, they 
did do so: and therefore in these instaiiees we sliall. euimidi'r 
ourselves justified in deriving rights from a recognised 
according to the principles of constitution al law, nainelx'. nnviont 
custom or common law. In regard to such rights aii elcmein 
of assent may well be present: and we think this wil! not be 
questioned in the case of the rights w'hieh we shall treat thus. 
Por they are mostly such rights as it is necessary to secuin to 
the Indian States, rights such as those of protection am! exclu- 
sion from the King s Dominions, or else rights of rlie Paramount 
Power which are on no theory in dispute, such as i!ie lio-lu, of 
isolation. Then, when avc come to deal with some rights claimed 
by the Paramount Power and disputed, we .>hall appeal to our 
other source of constitutional rights in wliicli assent i*iays no 
part at all, and we shall not need to attem[.tt a <icinoiisi ra-tjou 
that consent has been given where it, lias not . 

For those reasons we do not find satisfaction in the tli<^H*ii‘s 
which have been so leaniedlj’ and ably advanced by Sir W . 
Holdsworth and Sir Leslie Scott, and we venture to {ffiia* our 
own alternative solution of the problem. 
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CHAPTEE III. 

EIGHTS AND OBLIGATIONS OF THE PARAMOUNT I^OWER AND OF 
THE INDIAN STATES. 

In applying the principles enunciated in the last chapter to the 
ease of the Indian States, it is immediately obvious that a very 
great number of written instruments are subsisting between 
each State and the Paramount Power — called variously treaties, 
engagements and sanads. It is next to be remarked that these 
instruments differ greatly in their provisions and that therefore 
to some extent the relationship to the Paramount Power difi'ers 
in the case of ever}’' State. It is very important to bear this 
in mind: for, in a general treatment of the subject it is not 
possible for this reason to establish the relationship in each 
actual ease precisely. Whenever a practical question arises, 
the first step must always be to look at the exact terms of the 
instruments subsisting between the given State and the Para- 
mount Power: it may not be sufficient to consider only the 
general rights vested in either party and susceptible of being 
stated in a generally applicable manner. 

A. Contractual Eights. 

Eeferring back to the discussion of the Contractual Theory, 
we acknowledged that in some matters Indian States had con- 
tractual rights and obligations. It will be convenient to dispose 
of these now, though in doing so \ve shall have to make an 
assumption, the grounds for which will be discussed later. This 
assumption is that the Government of British India is not the 
ParaiTioimt Power. Now w^e have already given our grounds for 
considering that the mutual rights and obligations of the 
Paramount Power and the Indian States are of a constitutional 
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and not a contractual nature. Matters, tlierefore, in vdiieli 
Indian States have contractual rights and obligations will be 
matters where the I'elationsliip in question is not witli tlio 
Parainoimt Power but with a third party, and such third party 
may be and often is the Government of llritisli India. Thcw' 
will be matters of aiTangement between two p allies who are 
both parts of the same whole on an equal footing: this is tlio 
essential distinction . 

It mar be objected that, as we shall coine to see, the eonduet 
of the external relations of all the Indian States is coiiimitved 
to the Paramount Power. This would not however p>revent 
the Paramount Power 'from bringing an Indian State into^ 
relations with a third party: and on fthe strictest view this 
is perhaps what has happened in these cases. Or it might be 
pointed out that in practice there ha\'e been relaxations of this 
general rule as to the external relations of Indian States and 
that may have occurred espeeially in the ettse of tlieir relations 
with British India owing again to the distinction not liaving 
been appreciated between the Paramount Power and the 
Government of British India. There is a historical reason why 
this distinction %vaB not properly drawn, which we shall men- 
tion later. The question in any ease appears to us aoaflemic 
for, granted that the Paramount Power is not the Government 
of British India, relations do in fact exist the benefit of which 
is taken as one party not by the Paramount Power but by the 
Government of British India: and however this has come about, 
we have here instances of contractual rights and obligations 
subsisting with, regard to Indian States. 

The matters in question comprise, first, current matters of 
common interest to British India and the Indian States as to 
which no definite agreement has been expressly completed. 
This is a very wide and important field: it comprises most of 
the matters with which the last part of the Report of the Butler 
Committee is concerned, and it covers matters in respect of 
which there is a wide-spread sense of grievance among the 
Indian States. Such is the question of the allocation to them of 
a share in the revenue of the Maritime Customs of India: such 
again is the question of the Salt Monopoly. Excise and opium 
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Ave also include here, as well the suppression of mail or telegraph 
systems in Indian States, and ev^en the question of mints and 
coinage. In none of these cases can we find that a constitutional 
right of the Paramount Power is in question but in all cases 
it is a question where the benefit as to one party is taken by 
the Government of British India and where, therefore, there' 
is ill effect or should be a recognised contractual bond between 
that Government and the State or States concerned. It will 
be pointed out later that the Indian States have a right not 
to be subordinated or deferred in any way to the Government 
or interests of British India: and a cognate point may he made 
here, from the aspect of the legal relation actually in question, 
namely, that these matters being matters of contract, the rules 
of contract prevail and they should be adjusted on the strictest 
principle of mutual fair-dealing, without pressure or denial of 
right. The details of this adjustment lie outside the scope of 
this study. Our object is only to distinguish this order of 
questions from constitutional matters. 

Secondly, among these contractual matters, there are express 
agreements, to be found among the collection of treaties and 
engagements, the benefit of which agreements as to one party 
is taken by the Government of British India and which are 
thus of a contractual nature. Important examples can easily 
be found. There is the lease of the Sambhar salt lake and 
deposits. There is the perpetual lease of Berar from the Nizam 
of Hyderabad. It is quite clear that in effect the other party 
to such instruments as these is the Government of British India: 
it is that Government, and not the Crown as Paramount Power, 
whose salt monopoly benefits and which administers Berar sub- 
ject to the terms of the agreement. In such matters, the same 
principles apply as were alluded to in the previous paragraph: 
these are matters of agreement, which should only be freely 
formed. It is not our intention to enter into the tangled history 
of Berar, but it may be permitted to remark that the history of 
the contract at present subsisting in regard to that territory 
is one which would not be looked upon with favour in a court 
of law'. 
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This Isttcls us to advance an important corollarj . hei-Oi e closiuj^ 
the discussion of these matters. As remarked, it- is ilie iiaturo 
of contract to be enforceable at law before a proper tribunal; 
and it appears to us that this ought to be the ease as regards 
these contracts. Suggestions have sometimes been made that ii 
tribunal should be established to adjudicate upon all disputes 
as to the rights and obligations of the Indian States. We do 
not think that such a demand is in general well-founded, it. 
does not appear that general^ or invariably eonsfitutioiia} 
rights must he enforceable before a tribunal: in some peeidiar 
and modern cases, a constitution has piovicled loi judicial 
decision in such cpestions, and in some cases between subject 
and sovereign a pronouncement of the ordinary courts can be 
obtained. It by no means follows that wherever there is a 
complex of constitutional rights and obligations, any ciuestion 
arising out of them ought to be decided by a judicial Iribimal. 
On the other hand contractual matters are in iheir esseneo 
justiciable and therefore there ought to be a trihuna.1 to ilec-ido 
such questions as we have just been discussing. 

It may be objected that the Paramount Power has a constitu- 
tioual 1 ‘ight to resolve disputes between an Indian State and 
a third party, either as a judge or as the repository of the 
external personality of ev'ery Indian State. But e\en it this 
were so, and whatever the capacity in which it acted, it appears 
to us that the authority of the Paramount Power in sucli a case 
is conditioned by the general rights of the Indian States: and 
any power of settling such questions possessed by the Paramount 
Power is only exerciseable with strict regard to those rights 
and without attention to extraneous matters. Referring agani 
to Berar, the decision there hardly falls within this principle. 
We are doubtless once more confronted with the confusion of 
the Paramount Power and the Government of British India, 
now that that question has been elucidated, the jn-oprien- of 
judicial decision in matters of this nature becomes all ibc 
plainer. 

Having now cleared out of the way the instruments of a 
contractual nature which bind the Indian States and parties 
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other than the Paramount Power, it is necessary to consider the 
remainder (and the great bulk) of the instruments in the collec- 
tion of treaties, engagements, and saiiads, which are concerned 
with the constitutional relationship subsisting between the 
Paramount Power and the Indian States. In general hence- 
forth, references to treaties ” etc. will mean documents of this 
nature and not such documents as lia^e been dealt with, under 
the present heading. 

B. Special Eights. 

In a general examination of the subject, it is only possible 
to state the general distinctions which must be drawn in ooii- 
struing the instruments in Cj[iiestion. It was at one time claimed 
that the treaties with the Indian States should be read as a 
whole, and that rights granted to the Paramount Power by a 
treaty with one State could be claimed by it against aiiiotlier. 
The Butler Committee has rejected this doctrine. That rejec- 
tion is right. The doctrine undoubtedly owed its existence to 
the necessity of overriding some clauses in treaties with certain 
states: but if the rights desired to be secured by that process can 
in reality find a proper foundation elsewhere, the doctrine in 
question may he rejected. It was and is an unsatisfactory 
doctrine: it is only necessary to observe that it resulted in a 
eoiistant appeal, against all States, to the Mysore instrument 
of 1881, an iiistrument very late in date, of a quite special 
nature, and relating to Cj[uite peculiar circumstances. 

The principle which w-e propose to adopt is as follows. A 
treaty with an Indian State may and usually does contain 
(1) clauses which express the special incidents of its relationship 
to tho Paramount Power, inciclents inapplicable to any other 
State, (2) clauses which express rights or obligations of a general 
nature able to be applied to other States in general. Incidents 
and clauses of the nature of (1) which are inapplicable except 
to a given State, comprise the Speeicd RighU, referred to in 
the lieading to this paragraph. Incidents and clauses of the 
nature of (2'^ are merely particular and express instances of 
the General Eights which will be considered in the next section 
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and -whicli are iiot foimded written instranients at alL 

Tliere may also be subsisting General Eights to wliich iiO' 
reference is made in the instrument. Where a General Eight 
is thus embodied in a particular Gxpressi^^^^^ no doubt 

appropriate that any aotion in the particular case in pursuance 
of it should be founded on the particular expres^^^ of it: but 
the source of the right, as a General Eight, is other. In some 
cases, also, a General Eight may appear to be inteiisified or 
extended by the provisions of a particular instmmeiit but really 
in that case there, is a Special Eight created . The treaties may 
further contain (3) clauses which conflict with a General Eight 
and are therefore of no effect. 

It may be objected that to draw such a distinction will quickly 
lead us to deny the repeated assertion of the Crown that the 
treaties are fully binding on it and that it will maintain the 
rights, privileges, and dignities of the Princes. It is, as a 
matter of fact, a quibble to say that every treaty is word for 
word of full force and effect, or in other ■words that every one 
is clause by clause an exipression of special rights. To that 
extent all such declarations go too far. , Constitutional law^- 
caiinot blind itself to the fact that the treaties are only binding, 
of their own foi^e, where they express special rights and are 
binding, where they express general rights, by virtue of the 
force of those general rights: but they are of no avail where 
they conflict with genei’al rights. It should be observed that 
with the exception of to of 1858 the declarations 

ill question confine themselves to a non-committal phrase, i.e., 
they speak of maintaining the rights, privileges, and dignities 
of the Indian Princes. It is only in the Proclamation of 1858 
that words are used which might imply the literal and complete 
validity of the treaties. As already observed, such words 
unfortunately go too far. Undoubtedly at the time they were 
used the true position was not fully appreciated. Canning’s 
dictum regarding the power of “ confiscation ” is there to show 
what qualifications were really attached to the Proclamation, 

It is a matter of the greatest importance to justify the 
principle which we are proposing. We believe its justification 
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to be implicit in the actual and historical facts. It iSj on the 
one hand, essential to provide for that great majority of cases 
where there are no instruments from which the whole even of 
the rights enjoyed by an Indian State as such (apart from the 
corresponding obligations) can be derived or deduced. On the 
other hand, we are persuaded that a relationship does subsist 
betw^een the Paramount Power and the Indian States which 
permits and requires ,us to recognise rights in the parties 
deriving from quite other sources than written agreement. It 
is then, logically, only possible to conclude that it is these 
sources to which we must always look for the justification of 
the rights in question and that such written instruments as 
exist cannot override such rights and can be no more than 
■summaries or expressions, more or less perfect, of them: and 
then we shall avoid our first difficulty, because where such 
written instruments partly or wholly fail us, we are still not 
at a loss for the foundation or nature of the rights which we 
desire to establish. 

It has already been pointed out that the most extreme 
partisans of the treaties admit the existence of some rights 
resembling general rights but propose to determine them by an 
impossible method. It may also be observed that to base the 
situation on a literal and complete validity of the treaties is 
only satisfactory where a full set of treaties exists. In many 
eases of even substantial states this is not the case: for instance, 
in such a case as that of Eajpipla it would be difficult to arrive 
at a practicable set of mutual rights from the written instru- 
ments merely. Then no doubt appeal will be made to agreement 
otherwise evidenced: but that will only lead straight to the 
position that every right claimed by the Paramount Power 
will be justified unless it has been the subject of constant and 
■explicit rejection or protest, which is hardly a position the 
partisans of the treaties as literal and fully adequate agreements 
can desire. 

On different lines, practically the same conclusion is thus 
reached as in the case of the doctrine of reading the treaties 
as a whole. In applying that doctrine, it w’^as ahvays held that 
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there were certain obligations peculiar and special to each States 
and that certain obligations expressed in the treaties with that 
State were particular examples of rights claimed against every 
State and might in the particular instance extend or intensify 
(but never limit or detract from) such a general right. Never- 
theless it appears that the former view was in some cases 
mistaken as to the rights which might be claimed against all 
States and tended to interpret some special rights as general 
rights: and the general reasons, for which we prefer the view 
which ^ve have adopted, have already been pointed out. 

Special rights, subsisting between the Paramount Power and 
a particular Indian State, form part of the same complex of 
rights and obligations as do general rights. For this general 
reason they are no more of a contractual nature than are 
general rights: nor are the instruments, which evidence them, 
on their face contracts. Such rights are items in the con- 
stitutional relationship existing behveen the Paramount Power 
and the Indian States and they spring from the same roots, as 
do general rights, in historical circumstance and constitutional 
grant and exaction. On the other hand, they subsist between 
the Paramount Power and particular Indian States and there- 
fore they cannot be determined by deductions universally 
applicable. It follow's that there must be in each particular 
case explicit evidence of them. They must he expressed in 
written instruments or otherwise must admit of unimpeachable 
proof. Mere usage does not constitute such, proof, though it 
may raise some presumption in favour of one party. It would 
be most important that, wherever the rights of the Paramount 
Power and a particular Indian State came up for j)raetical 
consideration, the point here raised should be borne in mind. 

It may be useful to take an example of the treaties subsisting 
with a particular state and see how these principles ap})ly to 
them. 

The following treaties are given in Aitchisoii as having been 
concluded with the State of Jaipur: (1) Treaty of alliance, 
1803; (2) Treaty of xMlianee, 1818; (3) Agreements mediated 
with feudatory chiefs, 1819; (4) Treaty varying tribute clause 
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of 1818 treaty, 1871; (5) Extradition treaty, 1868; (6) Letter 
aocep ting conditions proposed by the Government ot India 
regarding railway construction, 1868; (7) Treaty relating to 
Sambliar Salt Lake, 1869. The Maharajah of Jaipur also 
received a Sanad of Adoption, 1862. This is a fairly repre- 
sentative list of documents, including as it does a general treaty, 
an extradition treaty, railway agreement, and an adoption 
sanad. 

The document (1), treaty of 1803, was dissolved in 1804. 
The document (7), treaty relating to Sambhar Salt Lake, is an 
obvious example of a contract taking effect between a State 
and the Government of British India. 

The documents (3), agreements with feudatories, are an 
example of a common type of document Avhich may or may 
not lead to the creation of special rights in or against the Para- 
mount Power according as whether such document contains any 
guarantee on the part of the Paramount Power or not. Other- 
wise they will be mere contracts, mediated by it. In the ease 
under consideration they do not create special rights: they were 
merely concluded by the mediation of the Paramount Power. 
It may be observed in passing that the fact of this mediation 
in 1819 is already significant of the future course of events: 
the process \vas quite common, and it is very hard to distinguish 
it from intervention in the internal affairs of a State, even wheir 
it was the consequence of , a request by one of the parties. 

Doeumeiit (5), Extradition Treaty, deals with the extradition 
of offenders as between the State and British India. The 
subject of extradition is a somewhat thorny one. It has twm 
aspects: (i) extradition to countries other than British India, 
(ii) extradition to British India. In either case it appears to 
depend properly on general rights. Where such treaties are 
found, therefore, as in the present case, they must be read 
accordingly. As a matter of fact, there are not many: they are 
no longer concluded and Where suhisisting are more or less 
obsolete. The subject of extradition will therefore fall to be 
elucidated in the course of considering general rights. 
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Document (6) constitutes a railway agreement. By this 
phrase we do not refer to such an instrument as a railway loan 
agreement: such instruments are contracts. There is no such 
instrument in the present case. A railway agreement denotes 
the agreement concluded with States upon the construction of 
a railway crossing the frontier of a given state providing (with 
some early exceptions where a transfer of territory was taken) 
for transfer of jurisdiction, abolition of transit dues, assistance 
in construction, and cognate matters. These agreements vary 
much in form but are identical in substance, and their conclusion 
was insisted on by the Government of India. The case of the 
railway extension in Patiala is an example of such insistence: 
there is also internal evidence of it in the document (6) now 
under consideration. 

As far as the cession of jurisdiction is concerned, it appears 
that this insistence was rightful: it depends on the respective 
rights of the Paramount Power and the Indian States in matters 
of defence and protection. It will be again referred to later. 
This would apply to every railway once constructed crossing 
the frontier of an Indian State: once constructed, a jurisdiction 
over it uniform with the jurisdiction over lines to wdiich it 
is linked appears to be a necessity of the defensive system. 
Furthermore, the same general rights in regard to protection 
and defence might give rise to a right in the Paramount Power 
to insist on the construction of a railway over a particular 
course: but here it appears that strategic considerations -would 
have to be carefully considered and all circumstances taken 
into account. It does not appear that economic considerations, 
or those of general welfare and convenience, are the basis of a 
general right which would caiTy attached to it such a right as 
this. As regards jurisdiction over constructed railways, it 
appears therefore that a general right to the cession of this 
exists^ and as regards the course of railway construction a 
general right to ensure strategic interests, but not economic 
interests or so-called all-India interests, also exists. As regards 
assistance in construction and abolition of transit dues, it 
appears that these are in each case matters of contract and ought 
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to be the subject of the fullest land freest consent by the Indian 
State concerned: for they are clearly matters of economic 
interest or general welfare, quite divorced from the questions 
of defence or protection in which alone the rights before 
enumerated are properly grounded, 

A Sanad of Adoption was also granted in 1862. These Sanads 
of Adoption, which are now held by some 180 States, express 
the recognition by the Paramount Power of the validity of the 
adoption of an heir by a ruling chief, on failure of natural 
heirs, such adoption by a Hindu ruler to be according to Hindu 
law and the eiistoms of his race, and in the case of a iloslem 
ruler, legitimate according to Mohammedan law. The bulk of 
these sanads were issued in 1862, and it was intended that they 
should set at rest the uneasiness of the ruling chiefs which 
had been aroused by the assertion during the previous twenty 
years of the doctrine of lapse, the doctrine that on failure of 
natural heirs a State escheated to the Paramount Power. It is 
claimed by the Paramount Power that the right of adoption is 
conferred by such a sanad, though apparently it would be recog- 
nised in the case of States other than the 180 principal States 
to which such sanads have actually been issued: it is claimed by 
the Princes that the right ,of adoption always existed, and that n 
■sanad of this sort is no more than a record of the recognition by 
the Pmamount Power of a pre-existing and inviolable right. 

It ivould appear that in this matter the Prinees’ view is the 
■correct one. The doctrine of the lapse of a State on failure of 
natural heirs is sought to he upheld by Lee-Warner: but he 
can adduce no argument save the citation of a, distinction 
drawn by Hindu law between succession to the property 
of a private person and to that of a chief, which is scarcely 
relevant even by analogy. The inadmissibility of the doctrine 
is on the other hand well demonstrated by a jDassage in 
Tiipper s “ Our Indian Protectorate.” The appeal to Hindu 
law was far from decisive. The appeal to past practice 
of other powers produced no instance of an adoption in- 
A'alidated by the refusal of recognition by a suzerain: nor is 
it proper to equate the position of the British with that of the 
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Jlogul Emperor, either ispeaking generally or as against sucli a 
state for instance as Hyderabad . Inadmissible distinctions were 
advanced, as that between ''dependent” and "independent” 
states. No attempt was made to determine the meaning of such 
phrases as "heirs and sucoessors” used in micloubtedly valid 
instruments subsisting between the States and ourselves. The 
onus of proving ,a right of adoption has never been laid on the 
Princes: the onus has always been assumed by the Paramount 
Power to establish its right to lapse. That onus has never been 
discharged. It appears therefore that there is a general right 
of adoption in the Princes, incidental to the fact that succession, 
like all other questions internal to eaoli State, is governed by 
the laws of that state. Where a Sanacl of Adoption has been 
granted, it should be treated as no more than a record that in 
a. particular instance the Paramount Power has acknowledged 
this general right. 

There remain the documents (2) and (4), the general treaty 
and the treaty varying the tribute clause tliei^eof . The treats’' 
with Jeypore is one of Lord Hastings’ treaties of " subordinate 
co-operation,” of which a number were concluded about the 
same time during his regime and of which the model has been 
used again later. They are all on the one strict model, and in 
many plirases or clauses identical. These treaties as observed 
above will contain provisions which may either (i) create special 
rights, (ii) express general rights, (iii) be subject to general 
rights. The treaty with Jaipur may be summarised clause by 
clause as follows: — 1. Perpetual alliance and unity of interests 
between the State and the Paramount Power. 2. Engagement 
by Paramount Power to protect the State. 3. Engagement 
by the Ruler of the State always to act in subordinate co- 
operation with and acknowledge the supremacy of the British 
Government, and not to have any connection with other chiefs 
or states. 4. Engagement by the ruler of the State not to 
negotiate with other chiefs or States, but his amicable corre- 
spondence with friends and relations excepted. 5. Engagement 
by the ruler of the State not to commit aggressions, and tev 
submit disputes to the arbitration of the British Government. 
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6. Tribute clause (mried by the treaty of 1871). 7. Under- 
taking by the ruler of the State to furnish troops according' 
to his means at the requisition of the British Government. 

8. Engagement by the British Government that the Euler of 

the State shall always be absolute in his territories and the 

British jurisdiction shall not be introduced therein. 9. A 

special and peculiar clause assuring the Maharaja of favourable ? 

consideration and attention to his interests. 10. Delivery of 

treaty. 

It appears that this treaty ought to be analysed and read as | 

follows: — 

6 and 9. Special rights of the State. 

1 and 2. Expression in this particular instance of the general 
right of the States to protection by the Paramount 
Power. 

3, 4 and 5. Expression in this particular instance of the 7 

general right of the Paramount Power to regulate the 
external affairs of the States. 

7. Special right of the Paramount Power to the military ; 

assistance specified. , ? 

8. Expression in this particular instance of the general right 

of the States to immunity from British interference^ ; 

but subject to the general right of the Paramount 

Power to interfere in certain cases. | 

The bulk of the treaty, therefore, deals with general rights. 

This may appear surprising and unsatisfactory. But it must 
be recalled again that there are relatively a large number of ; 

States in regard to which no such oompi^eliensive instruments i 

exist. On what basis then are they to enjoy such rights as the r 

general rights wliich are here expi’essed? Either those rights 
rest on an independent basis, and then where they are expressed 
in a treaty they must be mere expressions of a right founded 
elsewhere, or the treaties must be read as a whole. We adopt 
the first alternative. It may be recalled that no more than some 
fifty-five instruments prohibit negotiations with other powers 
or states: this is a mere instance of the wide field which has to 
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be covered otherwise than from the express provisions of written 
instruments. 

As to the special rights expressed in the above instrument, 
the application of this analysis to clauses 6 and 9 is obvious. 
The nature of clause 7 may give rise to more speculation. On 
the principal of reading the treaties as a whole, clauses such 
as this were used to re-inforee the claim of the Paramount Power 
to the unlimited military assistance of the States. Abandoning 
that principle, rve cannot so use the clause, and Ave further 
think that that claim wars ill-founded. It appears, as will be 
argued later, that the States have a general right to protection. 
A general right in the Paramount Power to demand unlimited 
military assistance from them for that purpose would be 
incompatible with such a right. Consequently where such a 
light exists, it is a special right: and where no special right 
is expressed, the State has the right to protection and the 
Paramount Power tlie duty to protect it with nothing but 
voluntary assistance from tlie State itself. 

It Avill be observed that not every general right receives 
a particular expression in tlie instruments concluded ivith a 
particular State. Here, for instance, we have no expression of 
the general right of intervention in certain cases and of limiting 
the military establishment of Indian States enjoyed by the 
Paramount Power. Such general rights may be in oeihain 
instances the subject of particular expressions: as, for instance, 
the limiting of military establishment in a treaty with Sindhia 
and the right of intervention in the Mysore instrument of 1881. 
It should be observed again here that such a particular expres- 
sion of a general right can never detract from or limit that 
right. If by such expression such right is extended or inten- 
sified, such extension is to be regarded, as observed above, as 
a special right. Such are the rights secured by article 22 of 
the Mysore instrument 1881 : while the particular limit imposed 
on the army of Gwatior, does not bar the Paramount Power 
fioui fuither limiting the same nor affect its right to impose 
any necessary limit on the forces of another State, the general 
right of the Paramount Power being what it is in this 
connection. 
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It will thus be seen that in order to construe consistentlr 
.and in true accord with the rights of the parties the written 
instruments subsisting between the Indian States and the Para- 
mount Power, it is most of all necessary to determine what are 
the general rights of the parties respectively derived from the 
other sources on which constitutional law draws. 

C. General Eights. 

General Eights are those rights and obligations binding on 
the one hand the Paramount Power and on the other every 
Indian State. They are derived in the present case from one of 
those two sources which we have defined above as common law, 
or ancient custom and resultant right. They appear to be 
comprised in the following heads. 

1. Allegiance. 

The rulers of Indian States owe allegiance to the Crown of 
Great Britain. This follows from the combined facts that 
these States form part of the British Empire, and that the rights 
of the Paramount Power are now directly enjoyed by the Crown. 
No doubt is likely to be oast on this right. It has been asserted 
in countless declarations by various rulers of such States. It 
is evidenced by their attendance at the Durbars of the King- 
Emperor. It is a resultant right, not derived from ancient 
custom, but belonging to the fully developed stage of the 
relationship between the parties, 

"The rights of the Paramount Power were first acquired and 
exercised by the East India Company, not as sovereign of 
British India, but in a distinct capacity as Paramount Power 
vis-a-vis of the Indian States and as trustee for the Crown: 
since the termination of the trusteeship in 1858 they are exer- 
cised by the Crown directly, -again not as an element in the 
sovereignty of British India, but in a distinct capacity vis-a-vis 
of the Indian States. Any other conclusion would conflict with 
general rights hereafter enumerated, especially with the general 
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right of the Indian States to immunity from British jurisdic- 
tion. The course of development was as follows: general rights 
were constituted wiiich neoessitated a complete distinctness being 
predicated of the Paramount Power from the Government of 
British India: the relationship betw-een the parties grew to a 
point where a full union was achieved and in consequence a 
right of allegiance sprang up in the Paramount Power, the 
Crown ended the trusteesliip of the East India Company, and 
the exercise of all the rights orf the Paramount Power, including 
the right to the allegiance Avhich had by then become due, fell 
into the direct enjoyment of the Crown. A recognition of this 
is implied in the recommendation of the Butler Committee 
(correct also in view of another general right of the Indian 
States to be examined later) that the Viceroy and not the 
Governor-General in Council -should be the agent for the Crown 
in all dealings with the Indian States: if this is done, it will 
then he clear that the Viceroy unites two functions, that of 
representative of the Crown as Paramount Power vis-a-vis of 
the Indian States and that of Governor-General of British 
India under the Acts of Parliament relating thereto. 

There is a historical reason for the confusion which has to 
some extent existed between the Paramount Power and the 
Government of British India. So long as there was no question 
of responsible government in British India the necessity of 
drawing distinction in question was not felt. The Governor- 
General in Council under the old system aould, if he so willed, 
adequately preserve the rights of the Indian States. With the 
decision to introduce responsible government in British India, 
and the passage of the Act of 1919, this ceased to be so. ,Iii 
so far as the Goveiiior-Genoral in Council was responsible to 
or exposed to the iniluence of elective legislatures in Britisli 
India he became, and was necessarily felt to be, no longer al)le 
adequately to protect the position of the Indian States. The 
creation of a Chamber of Princes, carried out so differently 
from the establishment of the reformed constitution, further 
stressed the necessary distinctions. Hence the right view of the 
situation became at last apparent. 
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lieference may be made here to considerations which are 
sometimes' urged against the proposal of the Butler Committee 
ill question and against this general doctrine. The point is 
sometimes taken that the treaties are expressed to be concluded 
with the Grovernment of British India: but this -would not 
preclude such Government from being the repository for this 
purpose of a separate authority. More serious is the fact that 
all the resources needed and used for carrying out the functions 
of the Paramount Poiver are supplied by the Government of 
British India,, The army in India is under their control, the 
agents of the aramount Power in the Indian States are officers 
of British India services. It is in view of such facts that the 
other side of this ciuestion must be seriously allo^ved for. It 
is difficult to see how such arrangements as these are to be 
accepted by British India and all voice in affairs, wdiere she 
supplies the sinews of action, taken from her executive govern- 
ment. It must, however, be allowed that the army in India 
must also be considered to be maintained for the protection of 
the Indian States. Then there are those instruments and 
matters already alluded to, wliich are proper contracts or matters 
of contract betw'een British India and the States. In regard 
to these, it wall no doubt be .easy for the Viceroy to be the; 
intermediary between the parties: but all the same here again 
is a set of c|uestions in regard to which a bona fide doubt as 
to the true view’ of the position might exist. How’ever, that 
the view now taken is correct, must be admitted: and the points 
referred to must be dealt with accordingly. 

It is probable that this right to allegiance w^as the last to 
emerge out of tlie developing relationship between the Indian 
States and the Paramount Power. It will be recalled that Coorg 
w\as annexed in 1834 as a consequence of the open hostility of 
the Rajah to the British Government. As already observed, the 
true relationship between the parties w’a,s hardly appreciated at 
that date: but it would be wu’ong to cite this as an example 
wliere loyalty was not claimed from the ruler of an Indian State. 
It is rather an example of the claim on the part of the Para- 
mount Pow'er to a regard from such ruler wdiich, wdien the 
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relationship between them was completely developed and per- 
fected, issued in the duty of lallegiance. Mention may be made 
of the accusation of treason levelled against the last Mogul 
emperor in 1858, but his position was of course peculiar. A 
charge of disloyalty was made against the Gaekwar of Baroda 
in 1875, but he was deposed on other grounds. A similar 
charge, leading in this case to execution, was made against the 
Jubraj of Manipur, who had been recognised as rajah, in 1891, 
and his breach of allegiance was an offence distinct from and 
additional to his denial of other rights which the Paramount 
Power sought properly to exercise. 

The recognition of the existence of this right in 1858 inspires 
the ^Yords of Lord Canning’s despatch of ilpril 30th, 1860: 

“ The Crown of England stands forth the unquestioned ruler 
and paramount power in all India, and is, for the first time, 
brought face to face with its feudatories.” It may be heard 
again in the final sentence of the Adoption Sanads: ‘Iso long 
as your house is loyal to the Crown.” 

There follow from this right, the rights of the Crown in 
regard to the grant of honours and titles. The Crown is now 
the sole fount of oflieial honours and titles and the arbiter of 
official precedence among the Indian Princes. An honour or 
title cannot be received by an Indian Prince from another source 
without the sanction of the Crown. It is significant that the 
first table of salutes was drawn up in 1857, and such a table was 
actually first issued in 1860, that is to say precisely at the 
time when, as previously argued, the right of the Paramount 
PoAver to allegiance Avas perfected. Hoav far unofficially a 
particular degree of respect may attach to an Indian Prince — 
as, for instance, to the Maharanaof Udaipur — is another matter: 
but only the honours, titles and precedence granted and recog- 
nised by the Crown are noAv full honours in the sense of being 
officially respected. 

We have so far been discussing the obligation of allegiance 
clue by the Indian Princes. It is necessary also to determine 
the question of tlie allegiance due by their subjects. This 
allegiance is clue by the subjects of any Indian State to the 
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ruler of it . This is not one of the constitutional rights incident 
to the association existing betw-eeii the Paramount Po^^’er and 
the Iiicliaii States: it existed from even before the time that the 
association between the Indian States and the Paramount Power 
came into being and was not affected thereby, being a right 
carried over in the sooiety thus constituted as an element in the 
nature of one of the parties entering into that association. It 
is not one of the constitutional rights subsisting between the 
Paramount Power and the Indian States: it is presupposed by 
these rights or certain of them. 

A similar corollary in regard to honours follows. An Indian 
Prince m:ay confer a title on one of his own subjects. His 
subjects may, however, receive titles from the Crown; and the 
Crown does not sanction the receipt of a title from an Indian 
Prince by anyone not his subject. 

It is claimed that to some extent the subjects of an Indian 
State owe a double allegiance — to their ruler and to the King- 
Emperor. This claim does not appear to be strictly allowable. 
Allegiance is properly a personal duty and its ultimate meaning 
should rest in a personal tie. Where a person stands in relation 
to two authorities, the one proximate and the other remote, and 
the proximate authority derives from the remote, then the 
allegiance properly goes to the embodiment of the remote 
authority. But where the proximate authority does not derive 
from the remote and an allegiance is undoubtedly due to the 
proximate authority, nothing but confusion can follow* from 
exacting another allegiance for the remote authority. The test 
case here is the Manipur case of 1891. It is not quite clear 
wiiether in this case a breach of allegiance to the Paramount 
Pow'er was alleged against the rebels in Manipur. It appears 
that their breach of allegiance to their owai ruler Avas virtually 
condoned by the recognition of the Jubraj. Such breach of 
allegiance to their own ruler perhaps ought not to have been 
condoned. IIoAvever, other rights of the Paramount PoAver 
gave good ground for intervention, and resistance to that 
intervention Avas necessarily an offence, and in that case Avas 
n. 5 
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aggravated by murder. It could also be argued that the 
recognition of the Jubra^j as ruler imposed on him in that 
capacity the duty of allegiance. He was executed for waging 
war against the Queen Empress and abetment of murder: and 
the offenders generally were found guilty of rebellion and 
murder. On the whole it appears preferable to consider that 
the doctrine of double allegiance was not here invoked, and that 
strictly speaking no such allegiance is due, although necessarily 
resistance to the rights of the Paramount Power is unlawful. 
It can easily be imagined that a doctrine of double allegiance 
would, if strictly insisted on and generally understood, lead to 
great confusion and perhaps to sad difficulty and injustice in 
individual cases. It must follow that an Indian Prince has 
a right to the assistance of the Paramount Power in exacting 
the allegiance of his own subjects and the suppression of internal 
disturbance which he cannot control himself, though other rights 
of the Paramount Power may justify his being denied such 
assistance or granted it only on terms. 

As rulers entitled to the lallegiance of their subjects, the 
Indian Princes are entitled in British Courts to the status of 
foreign sovereignty, such status being the subject of judicial 
notice. 

2. Isolation. 

The Paramount Power has a general right to conduct tlie 
whole relations of .any Indian State with every power or state 
within or without India. The Indian States have no contact 
whatever with foreign states: they neither receive nor appoint 
any kind of diplomatic agent, nor declare v ar or peace, nor 
form nor execute any engagement save through the Paramount 
Power. They are not known to the League of 'Nations, though 
an Indian Prince is included for domestic convenience in the 
Indian delegation to that body. They cannot correspond for 
official purposes, conduct negotiations, or form agreeineiits 
among themselves, though in this respect the Paramount Power 
has waived its general right to a very considerable extent during 
the last twenty-five years. The right, however, exists unaltered . 
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This right must be held to be based on ancient ciistoiii. It 
is observed by Lee- Warner that no more than tlfty-live out of 
the mass of engagements with Indian States expressly prohibit 
correspondence or negotiation with other powers or states. But 
the general obligation of the Indian States in this respect has 
been in force at least from the time of Lord Hastings: it is 
admitted by every tlieoiy which has been held in regard to the 
position of the Indian States. It is the right upon which the 
definition of an Indian State can most easily be framed. States 
against which the Paramount Power cannot claim the right are 
arot Indian States/ although they may he related in close and 
peculiar ways to the British Government. Such states are 
Nepal and Bhutan: but these states are not bound by such an 
obligation and are not Indian States. Nepal made its own 
treaty with Tibet in 1856. 

Various corollaries depend from this right of the Paramount 
Power. The Indian States are bound by the diplomatic acts 
of the Paramount Power and so by those of His Alajesty’s 
Government. They are involved in its declaration of war or 
peace. The rulers of Indian States must do what is necessary in 
their own territories to make effective international obligations 
undertaken by the Paramount Power: this is pointedly illus- 
trated in' connection with the Slave Trade. Obligations for the 
suppression of this arc imclertakeii by His Alajesty’s Govern- 
ment, and the subjects of an Indian State in other parts of the 
British Empire are amenable to the laws in force in this regard: 
within an Indian State the ruler of that State must see that the 
obligations assumed in this respect are given effect to. An 
example is the procedure adopted in regard to subjects of Kutch: 
proclamations of the Bao have imposed the necessary penalties 
upon Kutchi subjects within Kutch guilty of slave trade 
offences. Legislation may also he applied in the British Empire 
wliich is directed to the benefit of foreign States but is not 
consequent upon treaties: such are the Eox^eign Enlistment 'Acts. 
The Paramount Power has also a right to the co-operation of 
the Indian States in the policy of those acts, and for obvious 
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geographical reasons on the same basis as exists in regard to 
such matters in the rest of India. On the otheiv hand the 
subjects of Indian States are entitled outside the British Empire 
to tire protection of His Llajesty’s Government and are entitled 
to be granted passports. Orders in Council under the Eoreign 
Jurisdiction Act extend to them vsliere they extend to persons 
enjoying His Majesty’s protection. Their status in other parts 
of the British Empire is that of British Indian subjects. 

Eights are also claimed by the Paramount Poner in regard 
to jurisdiction over foreigners in Indiair States and in regard 
to extradition. These will be examined later. 

Mention having been made above of the waiver of its rights 
by the Paramount Power as regards the relations of the Indian 
States between themselves, reference should here be made to 
the most important result of this waiver, the creation by Eov al 
Proclamation in 1921 of a Chamber of Princes. This bodv 
consists of the rulers of the greater States and representatives 
chosen by groups from among the rulers of the lesser States. 
It has an elected Chancellor and a Standing Committee, and 
it is said to be in meetings of this latter body that its most 
important decisions are arrived at. The Chamber has not been 
supported by all the Princes and some of the most powerful 
hold aloof. It has been an important forum for consultation 
and joint decision by certain States or groups of States: but 
it cannot be regarded as a completely representative assembly 
of the Indian States or as a fully formed and satisfactory organ 
in the scheme of their constitutional relations. We should 
therefore hestitate to say that a development has yet taken 
place on which we could found a resultant right in the Indian 
States to this or some other form of organisation: such a right 
may be on the point of emergence, but for the present we prefer 
to regard the right of the Paramount Power to isolate the 
Indian States as unimpaired, though temporarily the subject of 
a gracious relaxation. 

Sometimes as a corollaiy of the right under consideration, 
a general right is claimed for the Paramount Power to settle 
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all disputes in wliicli an Indian State is involved. Undoubtedly 
any siieii light must be closely connected with the right of 
isolation, so that it will be convenient to discuss it here. As a 
matter of fact, it appears to us unsatisfactory to make a claim 
in respect of such a right in general terms: to do so is to miss 
making a clear and proper distinction between the various kinds 
of dispute which may involve an Indian State, and the various 
fimctions which may be discharged by the Paramount Power 
in regard to such disputes, Prima facie, there is a distinction 
between three possible kinds of dispute; disputes may arise 

(i) between an Indian State and the Paramount Power, 

(ii) between two Indian States, (iii) between an Indian State 
and a party not being either the Paramount Pownr or an Indian 
State. Lord Eeading, in his letter of March 27th, 1926, to 
the Nizam of Hyderabad, wrote: “ It is the right and privilege 
of the Paramount Power to decide all disputes that may arise 
between States, or between one of the States and itself.’' Here 
the third, of our suggested categories is missing, which appears 
to us confusing, as the dispute about Berar, in respect of which 
this letter wns W'ritten,‘in our view actually falls within that 
category: but in the letter in question the distinction between 
the Paramount Power and the Government of British India is 
not clearly drawn, which may account for the omission in 
question. But there is a further distinction, which we have 
already adumbrated in the section dealing wdth Contractual 
Eights of the Indian States: this is the distinction between 
disputes arising out of matters in regard to which, either through 
the mediation or wdth the consent of the Paramount Pownr, 
direct relations have been established between an Indian State 
and a third party, and disputes arising out of matters which 
are dealt wdth by the Paramount Power without any direct 
link being forged between the Indian State involved and the 
other party. In either of these tw^o sorts of disputes the other 
party might be either another Indian State or an outside party; 
and as regards the first of these two kinds of disputes, we have 
seen reason to regard the matters wdiich are the source of them 
as matters regulable upon a basis of contract. Disputes betw^een 
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an Indian State and the Paramount Power remain as a third 
category, and the proper distinction to draw is the following: — 

(i) Disputes arising out of matters where there is a direct 

relation between an Indian State and a party other 
than the Paramount Power, which relation is con- 
tractual. 

(ii) Disputes arising between an Indian State and a 

third party with whom it has not been put in direct 
relationship. 

(hi) Disputes between an Indian State and the Paramoimt 
Power. 

As regards (i), we have already given our reasons for con- 
sidering that the Paramount Powder ought, if it arrogates to 
itself the decision of them, to proceed judicially, and for 
thinking that they ought rather to be justiciable before a proper 
tribunal. 

As regards (ii), the act of the Paramount Power in settling 
them is on quite a different basis: it acts as the repository of 
the external personality of every Indian State, or, to borrow 
the terms of private lawq as the agent of every Indian State 
fully empowered and irrevoeably appointed in respect of such 
matters: and the authority of the Paramount Power in such 
matters is a proper corollary of the right of isolation. 

As regards (iii), these will arise in respect of the rights 
and obligations subsisting between the Paramoimt Power and 
the Indian States. We have stated our view that such matters 
are not naturally or essentially required to be the subject of 
judicial decision: tliere is no inlierent objection to a decision 
being given by the Paramount Power. But the difficulty is that 
a general right to give a decision in such matters cannot be 
entirely arbitrary, or there would be no reason to ascribe to tlie 
Indian States any general rights at all against the Paramount 
Power: any such right must be a right of decision which is 
bound to be exercised in aecorclance with the rights and obli- 
gations of the parties. If a decision so given wais in accord 
with the rights of the parties, that is sufficient ground for it 
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to rest Oil and there is no reason for wishing to cany the 
matter elsewhere or for invoking a right in the decider to give 
the decision, as a means of justifying the decision. Such a 
right is realfy only required in order to shield a decision which 
is contrary to rights. But to admit such a general right would 
stultify our whole inquiry, so that we cannot do so. The true 
view appears to us to be that some of the general rights of the 
Paramount Power are bound to be to some extent arbitrary in 
their exercise: we shall notice this more particularly in dealing 
with the right of intervention, and shall then suggest a reason 
for this. Again, for instance, the same ap^Dlies to the. general 
rights of the Paramount Power in matters of defence. It seems 
that when matters comprised in categories (i) and (ii) are put 
aside, the disputes under category (iii), which the Paramount 
Power claims the right and may have oGoasion to decide, will 
arise from the occurrence of this arbitrary element in its general 
rights. If, as seems possible for a reason to be explained later, 
we can allow for and admit this arbitrary element, there wall 
be no need to stand. ujDon a separate ge^neral right of the Para- 
mount Pownr to decide dis|)utes where it is itself a party. We 
think it therefore unnecessary to admit such a right . 

3. Protection and defence. 

The Indian States have a general right to the protection of 
the Paramount Power against external aggression. Their right 
to such protection against internal disturbance is, as already 
observed, comprised in their right to the allegiance of their 
subjects. This right of external protection must be Iield to be 
a right based upon ancient custom. It is doubtless made explicit 
in many treaties with major states: but again, if this right 
were to be enjoyed only on the strength of a treaty stipulation, 
many a state vuuld be deprived of it. The Kathiawar States 
may be referred to: it is said that their right to protection rests 
on the assumption by the British Government of the Peshwa's 
duties towards them together with the cession of his tribute. 
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But it would be dilScult to say what right to i^rotection or 
other right worth the name they had against the Pesliwa: the 
fact is that he ceded to the British a right to miilkgiri tribute, 
which implied a pretext to invade leather than a duty to protect. 
It is necessary to assume that these States acquired a right to 
protection fiem the time that they were associated first witii 
the Paramount Power, that is from the time of Lord Hastings. 
Actually it seems that a bare forty States enjoy formal treaty 
stipulations assuring them of protection (apart from a phrase 
in the Adoption Sanads of 1862, on which nobody could rest 
this right) . As Metcalfe said, in Lord Hastings' time it became 
'Ahe established policy of the British Government to maintain 
tranquillity among the states of India”: the position, which 
the British Government then assumed, infused from the first 
this right of protection into the association between the Indian 
States and the Paramount Pov-er, and the practice of the period 
illustrates this. 

The important point to consider is wdrether this is such a 
general right as requires any liability of an Indian State to 
contribute to defence to be a special liability varying from 
case to case, or whether it is a general right in the .States to 
the full assistance of the Paramount Power only on condition of 
themselves being liable to make unlimited efforts for the same 
end. As already stated, we believe the former to be the eorreot 
view. We do not see how the second vie'w can really be argued. 
It appears to us that the right of the States to protection must 
in logic underlie all other rights in this sphere. A right to 
protection, combined with a duty of unlimited contribution, 
amounts to no more than a right to assistance: it. will then be 
. really the State which is receiving mere aid from the Paramount 
Power, not the Paramount Power which receives aid from the 
State. Such a combination of rights appears to us to be proper 
and suitable between allied and equal powders resting merely on 
treaty, but not in a constitutional association where one party 
is, as in the present case, dependent and subordinate. It must 
be held that the duty of protecting all the subordinate units 
of its territory rests absolutely with an authority occupying a 
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situation such as that of the Paramount Power. In tliat case 
anj right of j^ositive contribution in men or money must be a 
mere special right in the Paramount Power against any given 
State, The same argument is implied and. the same conclusion 
-expressed in paragraph 48 of the Eeport of the Butler Coni" 
inittee and this should really be conclusive. 

The isolation of the Indian States Avas previously adverted 
to, and the conclusion there stated strengthens the foregoing 
argument. The committal of foreign policy to the conduct of 
the Paramount Power seems to impose on it also a general and 
fundamental duty in respect of defence and protection: this 
may readily be seen, if it is considered that since the Sikh Avars 
most of the Indian States lie outside the zone of probable- 
hostilities, and such hostilities, as the Paramount PoAver might 
-demand their unlimited assistance in, might only in very 
remote circumstances affect their territories and governments, 
and might spring from policies and decisions in Avhicli the, 
States might be very far from being the primary consideration 
and in forming Avliichthcy had no;voice. 

One important point should h-OAvevor also be emphasised in 
this connection. The right of the Indian States to protection 
is bound up Avith the maintenance of peace and order through- 
out the whole of India. It is not only concerned Avith the 
preserA^ation of India 'from foreign invasion but it imports also 
the prevention of jany recurrence of anarchic conditions or Avide- 
spread internal disorder such as prevailed before British rule 
Avas established. 

Various rights are claimed by the Paramount PoAvor in regard 
to defence, Avhich are as it Avere the other face of its duty in 
this matter. 

The Paramount PoAver claims a general right of passage 
and cantonment for its troops. This aj)pears to be a Aveil- 
founded claim. It folloAA^s that if the Paramount PoAvcr has a 
general duty of protection it must be the judge of the measures 
necessary to carry out this duty. It miis:t have the right to move 
troops through the territories of its subordinates and to establish 
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therein such militarj posts as it deems requisite. Assistance 
in procuring supplies for troops is also a claiin well-foiindedi 
for the same reason. 

It would appear also that the general cluty of the Paranioiint 
Power in this connection gives it certain general rights as 
regards communications. It could not be denied that efficient 
defence may demand some control over comm unications and 
this control may well vary according to the nature of the 
different means of communications, the strategical necessities 
at particular times, and the develo|)ments of military science. 
Thus, at the present day, the duty of defence (which, let it be 
repeated, looks to internal as well as external dangers) demands 
that the Paramount Power should have the right to insist on 
the construction of strategic lines of railway: such a right 
would require great care and the most perfect good faith in its 
exercise. Then it is undoubtedly a military necessitj' that a 
single system of jurisdiction should embrace all lines that form 
links across the boundaries of Indian States and so the 
Paramount Power has a right to the cession of such jurisdiction* 
The case of roads is for practical reasons somewhat different: 
it is difficult to conceive how a right to jurisdiction could ever 
be claimed in respect of them nor has it^ever been claimed. On 
the other hand, the consideration of strategic necessity in their 
construction or in their maintenance ought to apply here too. 
With the growth of motor traffic and military mechanisation 
tills question may 'well require further attention. Air transport 
ngain may give rise to new rights correlative to the duty of 
defence . Rights such as these are not , resultant general rights : 
thej^ are merely elements in a general , right and duty which 
vary with material cireumistancies. Telegraph and telephone 
communication also neciessitates the right of the Paramount 
Power to extend and perfect a system of its own throughout 
India. It cannot hownver be claimed that ecionomic considera- 
tions, such as the maintenanice of a inonopoljq justify the 
suppression of systems internal to a single state. Here, again,, 
we begin to touch on the sphere of contract, administration 
and economics wliich is different from that of constitutional 
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right and, though isiibordinate to the latter, .often necessitates 
practical adjiistments and relaxations.; The same considerations 
apply to mail land jDOist questions and govern the question of 
1 . 1.1 ail robbery. 

A cession of jurisdiction on the establishment of a canton-^ 
ment is also claimed but this will be dealt with later as will 
the qiiestion of extradition of deserters. 

It remains to consider the question of the military establish-? 
iiients of the Indian States themselves. The 'Paramount Power 
claims a general right to limit the military establishments and 
equipment of the Indian States, their recruitment of troops, 
and the fortifications within their territories. It appears that 
such a claim is well-founded. It seems that admittedly this 
right cannot be derived from aneient eustoin but it is a resultant 
right from the nature of the association between the parties. 
It ' is clear that Alie general right , of protection which has 
operated in favour of ' the States rendered unnecessary the 
maintenance of their complete liberty in such matters, while 
with the complete incorporation of India in the British Empire 
such liberty inevitably endangers the general preservation of 
order for which the Paramount Power is ultimately responsible;^ 
and might even force the Paramount Power to employ its troops 
in vigilance towards the very States which it is obliged to 
protect-— a most anomalous position. A general right of the 
Paramomit Power to CiOntrol sueli matters thus results from 
the historical development which has taken place. The classic 
example of the assertion of this right occurred in Gwalior in 
184-4. The right of the Paramount Poorer would appear ta 
include a right to limit the size of the armies of Indian States, 

1 0 prevent systems of training and recruitment tending to pass 
the whole population through the cadres, to prevent the enlist- 
ment o;[- foreigners and the immigration of foreigners for purely 
military purposes, to control the building of fortifications, and 
to control the manufacture and acquisition of arms and military 
material. These rights cannot, however, be extended to any 
general control over immigration or over imports (this being 
an important proviso in regard to States with a seaboard). 
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vSucb. measures as the establishment of Imperial Service 
Troops do not affect the question of the rights at issue, but are 
events of an administrative and occasional order. 

4. Exclusion from the King’s Dominions. 

We are about to describe under this heading a general right 
of the Indian States, Avhich is perhaps more usually referred to 
as their right either to ‘'immunity from British jurisdiction ” 
or to the enjoyment of internal sovereignty.” 

Exclusion from the King's Dominions means as regards the 
Indian States that they are not subject to the jurisdiction of 
Parliament: the laws of England or of British India do not 
apply within them, the courts by law established in England 
or British India do not function -within them. They have their 
own laws and governments wdiich prevail to the exclusion of all 
othei’s within their own territories: and where in pursuance of 
the general rights enjoyed by the Paramount Pow^er any action 
is taken within their territories that action is taken on the 
executive authority of the Crowui (in wdiich as Paramount Power 
such rights are vested), and the authority of Parliament can only 
be invoked in order to legitimate such actions from the point 
of view of the la-ws of England, and not as endow-ing sucli actions 
"witlr legality from the point of view^ of the Indian States'.. 

In the case of the major stales there is usually a clause in 
their main treaty or treaties (as in the Jaipur treaty examined 
above) expressing this right of the State: but this does not 
apply to the agglomerations of minor States. Appealing to 
the sources from which by our .argument general rights are 
derived, the right under consideration is based upon ancient 
custom : it has been the basis on which tlie relationship of the 
Paramount Power and the Indian States has been built from 
the earliest moment that the association between them came into 
being. In some cases of groups of minor states it has been, after 
many years, the subject of investigation, and has been held to 
be enjoyed by such States as a right enjoyed by them from the 
moment of their first association wdth the Paramount Pow'er. 
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This has been the case with the Orissa JMahals: and eqaallr 
with the Kathiawar States. These latter ^^'ere held by the Pri\T 
Council not to be “ within the King’s Dominions” so as to 
allow of an appeal to that body : and in that j udginent is implied 
the conclusion of Sir Heiiry Maine in 1864 thaty whatever the 
degree of our interference in Kathiawar, it was limited to sucli 
interference as would not oonfliet with the “only imdoiibted 
right of sovereignty ’! possessed by those States, namely,, 
“immunity from foreign laws.” 

The view of the British Courts in this eonneotion may be 
briefl}' noticed here. The position of the Kathiaw'ar States has 
twice been considered by the Privy Co uiiciL In DdinodJidr 
Gord'han v. Deordm^ Kdmji ^ Daw Eeports, 1 Bom. 

p. 367), it was held that where territory had been transferred 
ill accordance with a treaty ydth the Thakur of Bhavuagar 
“from the district of Gogo, subject to the Eegulations, to the 
Kattywad Political Agency,” there was a re-arrangement of 
jurisdictions within British territory and not a cession of terri- 
tory. It is easilj' seen tliat such a decision, as well ars certain 
remarks, in the judgments was capable of being taken to mean 
that the Kathiawar States were “mthiii B.ritisli territory”: 
but the point was not actually decided. The case was decided 
on the Court’s view of a particular and unusual transaction,, 
and did not lay down a general principle. The position of 
these States was definitely established by the Privy Council in 
the ease of HemeJiand Devehand v. Amm Sakcoicil CJihotamlal, 
(1906) A. C, p. 212, in wliich the Court held, upon considera- 
tion of tlie history of the relations between Kathiawar and the 
British, that Kathiawar as a wdiole w^as not “ within the King’s 
Dominions ” so as to allow of an appeal from the court of the 
Political Agent to the Privy Council. 

The cases referring to the Orissa Mahals are less important. 
In Hiirsee Mahapatw v. Dmobundo Pedro (Indian Law 
Eeports, 7 Cal. 523), two judges sitting as a court of Criminal 
Appeal held that the tributary malials of Orissa, and in par- 
ticular the territory of the Eajah of Killa Moliurbhunj, were 
part of P)ritish India. This decision was i^evei'sed as to the 
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same teiTitoiy by a majority of three to two aiuong live judges 
sitting again as a court of Criminal Appeal in Enipre-'>s v. 
KesJinb Mohajan (Indian LaAv Keports, 8 Cal. 98-jy and this 
decision Avas folloAved by tAVO judges sitting as a court of 
criminal revision in In the matter of Bichilranand (Indian Luav 
Keports, 16 Cal. p. 667). These Mahals are therefore also 
outside British India. In any case the decision in the case of 
TIemclumd Devchaml is authoritati\'e: but it must be remem- 
bered that it is all a epestion of fact. The facts in KathiaAvar 
and in Orissa are different: in Kathia-Avar tlie Briiisli aecpiired 
certain rights from the PasliAva and the GaekAvar, the Orissa 
ifahals came to them Avitli a cession of territory. In these 
two sets of cases the result has been the same: but there are 
territories, estates ^ within British India and rajas also, and 
these have not this immunity, nor has the ruler of an Indian 
State as regards land he holds A\ithin British India. The fact 
to be established is AAdiether a giAmn State or territory is a State 
historically entitled to that status and its attendant rights. 
Then, as one of those rights, this immunity folloAvs. 

It Avas Sir Henry Maine’s contention that KathiaAA^ar was 
properly called foreign territory: but this vieAv Ave hav-e rejected. 
Taking into account all the facts, as Ave have said, our argu- 
ment is that the Indian States are indeed Avithout the King’s 
Dominions, but that the proper meaning of this plirase is that 
they enjoy immunity from foreign law to the extent above 
stated. 

A most important corollary folloAvs noAv from this right. 
The Paramount PoAver can no longer alter this state of affairs 
by annexation. The Indian States have noAv the right to be 
preserved integrally and to enjoy by Aurtue of being so preserved 
the right noAv under discussion. The intention to annex Incliun 
State territory AA^as definitely and finally renounced by tlie 
Proclamation of 1858, Avhich provides a clear and unecpiiAncal 
recognition of this right. It may be asked hoAV, if this right 
is founded on ancient custom, this corollary did not alAvays 
folloAv from it. The ansAver is that until the emergence as a 
resultant right of the right of intervention Avhieli Avill next be 
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discussed, a right of annexation existed for the purposes A^diich 
the right of intervention now answers. It is therefore onl}' 
with tlio perfecting of the right of intervention and upon the 
Proclamation of 1858 that this corollary could become attached 
to this right. 

It follows from the above that Parliament cannot legislate 
for the Indian States. It has never attempted to do so, and its 
long-eontinuecl abstention in this respect is another point of 
evidence that demonstrates the dependence of the right under 
consideration from ancient custom. ISTo Act of Parliament for 
the government of India applies to the Indian States: the 
earlier may make reference to the treaty-making power of the 
East India Company, the later may confirm the treaties made 
by that body. But these are, as observed, j)oints of cloinestio 
legislation. Parliament cannot legislate in constitutional 
matters any more than in other resj^ects for the Indian States: 
cousec|aently they cannot be affected by any new legislation 
dealing with the Government of British India. There is no 
Parliamentary jurisdiction which is in abeyance: Parliament 
could not do now what it has never done, because such an action 
as we are considering is not merely an action which Parliament 
has never taken, but an action which it never could take. It 
is not debarred from it by vhdue of its own past actions, by 
virtue of a custom it has imposed on itsielf and could alter or 
by an alleged estoppel, but by a law outside its sphere and 
control altogether, namely, the constitutional law regulating the 
relationship of the Paramount Power .and the Indian States. 
Neither is tlie Paramount Power as such subordinate to Par- 
liament, though the enjoyment of the rights of that Power by 
the British Crown may have to be, again from a domestic point 
of view, the subject of Parliamentary regulation: Parliament 
could not therefore compel the Paramount Power to do for it 
indirectly what it cannot do itself. It follows further that 
the Indian States cannot lawfully be subordinated in any imr- 
ticiilar to the Government of British India, although the Crown 
may have used that body as its agent in the exercise of its rights, 
and the interests and affairs of the Indian States ought not 
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to be regulated by that Government in any ivay ivith a view 
to the interests or affairs of British India. This also squares 
with the recommendation of the Butler Committee that tlie 
VieC'ro\- and not the Go\'eriior General in Council should in 
future” be the agent for the Crown in all dealings with the 
Indian States, though we have examined that recommendation 
ill regard to another general right. Any subordination to 
British India would be a subordination to the British Parlia- 
ment and a contradiction of the right under consideration. It 
also appears that it is not legitimate to act in regard to the 
Indian States from what have been called imperial or aU-India 
considerations. In constitutional law there is no such thing 
as “all-India.” There may be economic or other interests of 
an “all-India” nature: but these afford no legal basis for 
any act. Any act of the Paramount Power against an Indian 
State can only be in pursuance of a general right against the 
Indian States or a special right against the State in question; 
it cannot be based on an alleged interest of an imperial or all- 
India nature. There is no general right in the Paramount 
Power to act against the States in consideration of such an 
interest. 

Having thus stated the right of the Indian States to immunity 
from the jurisdiction of outside authority, we have now to 
consider the general rights on which I’est invasions of that 
immunity by the Paramount Power to which alone the Indian 
States are subordinate. 

5. Intervention. 

Controversy has recently been carried on round the right 
of the Paramount Power to intervene in certain circumstances 
in the internal affairs of the Indian Stares. The right has been 
strongly denied by the exponents of the contractual theory, 
basing themselves on the clause so often found in treaties by. 
wliich the absolute power iof the rulerof the State with respect 
to his own subjects is affirmed or an undertaking given that 
British jurisdiction shall not be introduced into the State. As 
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we are not basing our argument mex^elj on treaty clauses, this 
contention does to us. We , think the right, in 

question is well-founded but it is necessary to determine its 
nature and to arrive if possible at a definition of it which; 
covers the varied instances. . 

It must first be pointed out that many striking instances of 
the interference or the power to interfere of the Paramoun.t 
Power in the internal affairs of the Indian States are not 
instances of the exercisepf its general right in that connection: 
they are instances of special rights. Such is the ease with its 
rights in Mysore, The powers to interfere in Mysore are the 
result of conditions imposed on the occasion of the restoration 
of the Hindu dynasty. Eights such as it has against Kutcii 
are also obviously special rights. Had such conditions not been 
imposed, the Paramount .Power would have had its normal 
general right of intervention: as it is, it has an additional and 
unusually extensive power of intervention by virtue of such 
special rights. ' 

The right of intervention is a resultant right and joer- 
fected instances of its exercise are to be sought after 1838. 
The instances of interference which can be observed before 
that date clearly negative an attempt to derive this right from 
ancient custom: it grew out of the^ association of the Indian 
States and the Paramount Power but was not an incident of 
that relation when first formed. On the other hand, such 
instances of interference before 1858 equally well illustrate 
the gradual and inevitable emergence of such a right: they 
demonstrate how impossible it was for the Paramount Power, 
given an association such as had come into existence between 
itself and the Indian States, to refrain entirely from inter- 
ference in their internal 'affairs. 

For instance, the Paramount Power interfered in Jodhpur 
in 1824 to secure terms for subordinate chiefs, and again in 
1839 to secure good government. It established a suprem>e 
court in Kathiawar in 1831 and has at intervals remodelled the 
forms of its administration there, in order to secure good 
government in the territories of an agglomeration of small 
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states mostly incapable of administering tlieuisohx\s, Tlierei 
was interference in Jaipur between 1818 and 1833 owing to 
corruption and misgovernment in order to secure the interestsi 
of the Paramount Power: and in 1835, after an attempt on the: 
life of the Agent, a Council of Eegency under his superin- 
tendence w’as formed. There ^vas a minority Administration 
by British Officers in Nagpur down to 1830 but here thd 
position perhaps rather resembled that in J^lysore. Kashmir 
was granted “in independent charge” in 1846 but two years, 
later the strongest threats of interference were made in view 
of misgovernment there. In 1844 Gwalior Avas invaded in 
order to reduce its rebellious army. Alost extreme of all, the, 
sense of the impossibility of allowing misgovernment to be 
perpetuated led to the annexation of Coorg in 1834 and that 
of Oudh in 1856 (in the latter case after long hesitation as to 
how to convert a moral duty into a legal right) . On 'the other 
hand, in 1835 the Maharaja of Indore jwas refused help again^st 
his owm rebellious subjects on the ground that the infernal 
affairs of the state were no concern of the Paramount Powi.er*: 
and a similar declaration accompanied our very interference of 
1844 in Gw'alior. Finally, it may be recalled lio-w many 
agreements betw-een chiefs and their feudatory subjects w^ere 
mediated hj the Paramount Power. 

This is an instructive list. On the one hand, it is quite 
impossible to extract from it a right of intervention, such as 
now exists, going back to Lord Hastings’ time. 0]i the other 
hand, it clearly demonstrates that in this period the Paramount 
Pow'er was gradually realising its responsibilities though still 
striving to avoid them. Sometimes it felt able to disclaim 
them altogether, as in Indore in 1835 (though here another 
right was also in issue): sometimes it felt compelled to 
assume them in consequence of its owm interests, as in Jaipur 
and to some extent in the Coorg annexation: sometimes it 
attempted to reconcile its desire to disclaim with the same 
necessity for action in its own interest, as in Gw*alior in 1844 
(though hero of course, ' another general right is also in 
question): sometimes it could not escape from assuming sooner 
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or later and aeting uiDoii its responsibilities, as in the Jodhpur 
eases, Kathiawar and the 'Oiidh annexation. The right in 
i{iie;Stioii is ill proeess of growth from the assumption by the. 
British of the paramount power in India through the develop- 
ment of the association between them as Paramount Power 
and the Indian States, and there resulted the right of interven- 
tion proper to the association in question 'and which has existed 
..since, 1838. 

What is the right projier to such association, must be 
gathered from the character of such association. The character 
of the association in qiiestion was that of an association between 
the British Crown as Paramount Po'wer and a iiuinber of terri- 
torial entities, at the same time isolated each by each but 
equally guaranteed protection, and immunity from laws other 
than their several own by that Paramount Power, wliile at 
the same time the British Crown in Parliament held in 
full sovereignty territories forming together wu’tli the said 
territorial entities a geographical unit, and excluded from such 
geographical unit any authority superior to itself. Such an 
association amounted to an incorporation of the whole geogra-, 
phical unit in the British Empire and to the assumption by 
the British Crown of a responsibility for the good and 
orderly government of that wdiole geographical unit directly 
ill its own territories and indirectly in those of the subordinate' 
governments in question. The right of intervention wdiieh 
resulted in course of history is a right of intervention for the 
discharge of such a responsibility compatible with the character 
before attributed to the suboixlinate governments. It is in', 
the light of this that instances in which the exercise of this! 
right has been claimed and of the various modes of such exercise 
can usefully be mentioned. 

Lee- Warner enumerates five heads under wiiich he considers 
that the right of intervention is to be exercised. The first is: 
to prevent dismemberment of a State. Thus the wills of chiefs 
dividing their state betw^een two sons have been set aside, as in 
Ali Eajpur in 1862: or, if dismemberment ,1ms been allow^ed^; 
only one share has retained the status of an Indian State, as in 
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Kurundwar. Special cases may however occur where a new 
Indian State is created out of an old one, as Jhalawar from 
Kotah in 1838. Tlieisecond head is to suppress rebellion. In 
our view this is not in all cases a head under which the right 
which ^vo arc at present examining falls ,to be exercised. We 
consider that in this case there is not a right of intervention in 
the Paramount Power but rather a right to assistance in the. 
ruler of the State: and this right Avas adverted to in the section 
dealing with “ Allegiance.’’ However, if a case can be supposed 
in which a State was disturbed hj rebellion and vet the ruler 
for reasons of his own did not invoke the aid of the Paramount 
Power, it would then seem that the Paramount Power would 
have a right to intervene, under our present head: this will be 
understood from what follows. The third head given is for the 
suppression of gross misrule: the w^arning of 1848 to tlie 
Maharaja of Kashmir is quoted and Lord Northbrook’s words 
addressed to the Gaikwar of Baroda in ,1875; ‘'Misrule on the; 
part of a Government which is upheld by the British p)Ower, is 
misrule in the responsibility for which the British G-overnnient 
becomes in a measure involved.” The fourth head is for the 
suppression of inhuman practices. Such w^ere infanticide, 
suttee and slavery: and under the same category are ranked 
individual acts of cruelty committed by the ruler of an Indian 
State. The fifth and last of Lee -Warner’s Leads is for the 
securing of religious toleration. It wdll readily be seen that 
these five heads amount to nothing mox'e than a claim that there 
is a right to intervene in order either to prevent the probability 
of eventual misrule or disorder or to suppress actual misrule 
or disorder: as 'wo have already stated, w^e consider that it ia 
just to this end— the maintenance of good and orderly govern- 
ment—that the right of intervention exists. The deterniinatioir 
of the standard of good and orderly government rests -with the 
discretion of the Paramount Power. It wdll readily be seen, 
that the right of the Indian States to immunity from foreign 
law' implies a recognition of the fact that good and orderly 
government in an Indian State is not to be measured bj- the 
methods of government employed or tho results attained in. 
British India. This is a fundamental point. The British 
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Crown as sovereign (in Parliament) of British India and Para- 
mount Power is nltiniately responsible for good and orderly 
government throughout India but it applies different standards 
ill this respect in its own provinces and in States where its 
responsibility only implies an occasional and extraordinary 
intervention. 

Lee-Warner’s heads are, however, a useful catalogue of the 
Ivind of wnys in wdiich good and orderly government may be 
lost to an Indian State: and by the limited occasions for inter- 
vention which they provide and the proviso which he includes 
that intervention must not proceed on the basis of imposing on 
a State government the principles or methods of our rule of 
our own territories, they demonstrate equally that intervention 
directed to its proper end must nevertheless be compatible with 
the character secured to the siibordinate governments in their 
association with the Paramomit Power. 

A somewhat different list of the occasions and modes of 
intervention is given in the Butler Report, as follows: — Pirst, 
for the benefit of the Prince. This occurs in regard to suc- 
cession. In 1891 it was laid down that no succession was 
valid until recognised by the Paramount Power: but in 1917 
this view w^as modified, and now a natural heir succeeds as a 
matter of course and there is an exchange of notifications. In 
cases of disputed succession the Paramount Power decides. 
Cases of adoption are apparently held to be governed by Lord 
Canning’s sanads subject however to the consent of the Para- 
inount Power: but as already stated, vvve consider that these 
sanads created no new right in those on whom they were con- 
ferred, and the right of adoption according to the laws of their 
State, religion, or family is possessed by the rulers of Indian 
States. It is in any case a little difficult to understand the 
value of the sanads if adoptions are still subject to the consent 
of the Paramount Power. It ajopears to us that in regard to 
successions the right of the Paramount Power to intervene is 
limited to cases of disputed succession, where such right w^ould 
be directed to the same end as in other cases . 

Under the same head, the Butler Report instances the right 
to intervene in cases of a minority of an Indian Prince. This 
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right Lee- Warner had incorrectly derived from the Boyal Pre- 
rogative. It is evident that here again have an intervention 
directed to preventing probable misrule or disorder, and to this 
end it is obviously legitimate that the person of the youthfiil 
prince should be under control, that the adiiiinistratioii should 
be supervised for him, and that any necessary conditions should 
be imposed upon or security taken from those whose acts .might 
disturb good and orderly govemnient. In 1917 strict rules were 
laid down to be followed by officers of the Paramount Powe.r 
entrusted with powers during minorities in Indian States: this 
was a most desirable proceeding, for there can be little doubt 
that some abuse and misdirection of those powers had on 
occasioiis occurred before that date . 

Secondly, the Butler Report considers that the right of inter- 
vention can be exercised for the benefit of the State. This 
covers occasions of gross misrule: intervention may then lead 
to deposition of the Prince or curtailment or supervision of 
his authority. It is stated that in these cases iiiicler a recent 
Resolution of the Government of India, a commission must 
first be offered to inquire and report. This head further covers 
eases of disloyalty or serious crime: it is not stated wdiether a 
commission is offered in such cases, but such was the procedure 
ill a recent case where the commission of a crime in British 
territory cast suspicion on the Durbar of an Indian State. 
Further, under tliis head are mentioned barbarous practices such 
as suttee and infanticide, and torture and barbarous punisli- 
ments. This list comprises cases of intervention for the main- 
tenance of good government. Cases of disloyalty are covered 
by the right of allegiance. Cases of serious crime ivould be 
cases of misrule if committed in the State in c|uestion: if 
committed outside it, they ivould equally fall under the head 
of the maintenance of good and orderly government for tlie 
maintenance of which the British Crown is res23onsible, as 
stated throughout the whole geograjhical unit in question: the 
criminal not being in such a case amenable to any court, the 
right of intervention will be found to be exerciseahle for exactly^ 
the same end as in other cases. 
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Thirdljj the Butler Report eonsiders the right of iiiter- 
ventioii may be exercised for settlement and pacification. 
Kathiawar is the instance cited. This is evidently once more 
a right directed to the end of maintaining good and orderlj-; 
government: and it is in this connection that the prevention 
of dismemberment of States should also be considered as a 
ginund for intervention. 

fourthly and fifthly, the Butler Report mentions the right 
of the Baramount Power to intervene for the benefit of India 
and the introdiictioii of British jurisdiction into the Indian 
States. The latter of these two heads in our opinion is not 
related to the right of intervention proper, and it will be 
separately treated. We do not equally believe that a right of 
intervention for ‘tall-India’' reasons exists, and any rights 
claimed on this title are either Avroiigly claimed or can be 
justified on other and proper grounds. 

It remains to gather up the strands of this discussion. In 
the first place, an attempt has been made to find a KaaTuI basis 
for this right of intervention: on the theory which has been 
adopted throughout of the sources from which constitutional 
rights are derived, it has been described as a resultant right, 
and an attempt has been made to explain the nature of it by 
reference to the character of the society or association from 
the existence and groAvth of which in due historical course it 
resulted. Secondly, various modes and instances of its exercise 
have been examined, and it has been found that those which can 
legitimately or properly be referred to this right are concerned 
either with the remedy or the prevention of misrule or disorder. 
Certain claims in respect of this right have been rejected, others 
have been justified but found to rest really on other grounds 
than those formerly advanced. The conclusion that the reriiedy 
or prevention of misrule or disorder is the end to Avhich this 
right is directed accords with what Avas said of the character of 
the society in relation to Avhich it exists. 

Depending on the same characterisation of the society in 
question, it has to be concluded that this right must not only 
be directed to its proper end, but must also be in its exercise 
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compatible with the cha,racter attributed to the subordinate 
governments comprised in that society. There iiiiist not there- 
fore be any infringement of the immunity of a State from 
foreign law. There must not be any jDermanent infringement 
of the powers of its constituted authority where nothing but a 
remedy is aimed at, though there may be such infringement 
either permanent or of unusual duration where prevention is 
the aim: this applies to minorities and to such cases as 
Kathiawar. There must in any case be no permanent measures 
against the lawful dynasty whose rule is to be perpetuated. 
This leads to the conclusion that the right of intervention is 
only properly exercised against individuals whose acts amount 
to or whose situation may cause breaches of the good and orderly 
government for which the British Grown has assumed 
responsibility throughout the geographical unit of which the 
Indian States form part. This seems to us to accord with 
Lord Beading’s statement in his letter of March 27th, 1926, 
to the Nizam of Hyderabad, where he wrote: ‘Mt is the right 
and duty of the British Government, -while scrupulously respect- 
ing all treaties and engagements with the Indian States, to 
preserve peace and good order throughout India.” 

The following reflections will point the meaning of this con- 
clusion. Let us suppose a state with a Moslem ruler and a 
Moslem majority where the playing of music outside mosques 
at the time of prayer was forbidden but the slaughter of kine 
was not. The Paramount Power wnuld not be justified in 
proceeding in the ordinary course against the whole group of 
the Moslem population for the removal of this restriction, nor 
against the ruler personally: but suppose some unusual outrage 
was perpetrated, or some unusual oppression suddenly intro- 
duced against the Hindus, and the ruler was unwilling or unable 
to intervene, then the Paramount Power proceeding against the 
ruler only and not against any of his subjects would be justified 
in intervening to remedy the situation and to see that he did 
and was able to do justice. This is, by way of example, as 
far as we can go with Lee-Warner in regard to religious 
toleration. Suppose again a state in which a single class — 



PAEAMOUNT POWEE AND INDIAN STATES. 89 

perhaps a class of nobles— possessed a set of special rights and 
privileges oppressive to the rest of the population. The Para- 
mount Power could not proceed against that whole class and 
the posterity of its actuai members to restrict those pxivileges, 
unless a situation had arisen where it was necessary to prevent 
a chronic -state of misrule and disorder as a result of such 
privileges: even then the intervention would be through or 
against the ruler, ^ and would take the form of the mediation 
of a new statute between him and his nobles followed by a 
withdrawal of the Paramount Power when the remedy had been 
applied. On the other hand, where the minor age of a ruler 
gives unusual occasion for disorder, then the Paramount Power 
may take measures of the requisite duration and nature to 
prevent this, but again proceeds against an individual in view 
of his situation: and the case is quite similar where the small- 
ness of a State leaves the individual who from time to time is 
the ruler of it in a situation where he cannot perform the 
obligations of government in it; thereupon permanent measures 
of prevention may be taken, as in Kathiawar and other groups 
of minor states. 

Two points may next be notijced. In the first place, the 
necessity of maintaining the immunity from foreign law is 
met by the use of the executive authority of the Viceroy in the 
establishment of courts and other remedial measures, xls 
already observed, the legality of such acts depends, from the 
point of view of the society formed by the Indian States and 
the Paramount Power, upon the rights subsisting between those 
2 }arties: it is only in order to legitimate such acts from the 
I)oint of view of the law of England that acts of Parliament, 
such as Government of India Acts or Foreign J urisdiotion Acts, 
have to be invoked. 

In the second place, some measure of uncertainty is inevitably 
left in regard to the right of intervention now under considera- 
tion. x4.s the Butler Report has it '' Paramountcy must remain 
Paramount”: and, limiting that phrase for the moment to 
the particular right in question, it is certainly true. It is 
impossible to say exactly in what instances the Paramount 
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Power will or will not intervene: apparentljw^very siiixiiar 
iiistaiiGes may receive different treatment. The Paraiiioiint 
PoAver in list remain the master of its actions and the arbiter 
of the penalties tO’ibe lexacted. This rests on a very .good reason . 
The right of intervention is referable to an association betAveen 
itself and subordinate governments Avhieh are as a general rule 
arbitrary and absolute: itis therefore perfectly just , and indeed 
the only course consonant ■with the nature of the association in 
question, that there should he some degree of arbitrariness in 
the powers A^ested in the Paramount PoAvor. ^ This is the 
consideration to Avhich AA-e referred in discussing tho right of 
the Paramount PoAA’er tOt decide disputes botAA'-een itself and an, 
Indian State. 

One point may finally be referred to. Tho Butler Com- 
mittee, speaking of the duty of the Paramount PoAver ta 
protect the ruler of an Indian State against attempts to: 
eliminate liim and to substitute another form ,of Government, 
says that if such attempts were clue not to misgovernment, but 
to a Avidespread popular demand for change, the Paramount 
PoAver Avould be bound fo maintain theiruler's rights, privileges 
and dignities but also to suggest such measures as Avoiild satisfy 
this demand Avithout eliminating the ruler. It Avill be obvious 
from AAliat has already been said that in our opinion this state- 
ment goes too far: Ave Gannofe see anything in the true nature 
of this or any of the general rights of the Paramount PoAver 
to justify this pronouncement. Changes in the internal 
constitution of an Indian State must depend solely for their 
rate and nature on the AAdll of the ruler (subject to any laAV or 
rule special to a state). In consequence the Paramount PoAver 
ought in this as in a case of rebellion to stand by the ruler in 
the exaction of his rightful allegiance nor Avould it be 
legitimate even AAdiere a demand for change awis proA-okecl by 
misgovernment for the Paramount PoAver, in iiitciwening to* 
correct such misgOA’-ernment, to introduce changes in the form 
of government: for in that case it would do more than proceed 
against an individual Avhose acts or situation endanger the 
general order for which it is responsible. 
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6. Appointment of Eesidents and Political Officers. 

It might appear to be no more , than a corollaiy from tlia 
possession of general rights by the Paramount Power that it 
has the right to apj)oint officers to exercise and watch over those.‘ 
rights . This would not, however, strictly follow. , Conceivably 
other methods might have been found to attain this end and';- 
ill that case, if later a demand had been made to api^oint such 
officers, it might legitimately have been resisted as an infringe- 
ment of some right or immunity. It is therefore necessary to 
enumerate the right to make such apf)ointments among other 
general rights. It undoubtedly exists and has existed sinco 
the beginning of the association between the Paramount Power 
and the Indian States; it is thus a right by ancient custom. It 
may be of an adjective nature, while other general rights aru 
substantive: but it w- as adjective to the , rights subsisting 
between the Paramount Power and the Indian States from the 
first moment of that association’s existence. The barest glance 
at historical records will establish this. The exercise and 
surveillance of its general rights by the Paramount Powei** 
through Eesidents and Political Officers appointed for the 
purpose is thus a general right of the Paramount Power. 

7. British Jurisdiction, and Extradition. 

A. British Juris;diction. 

The British jurisdiction Avhich we now have to consider is 
not the jurisdiction wliich has been in various times and places 
introduced into Indian States in pursuance of the general right 
of intervention already described. It is the jurisdiction over 
particular jilaces and things which is claimed to be vested ia 
the Paramount Power at all times and in all Indian States. 

A good deal has been written on, this subject and it as 
regarded as somewhat complicated: but it has usually been 
treated from the angle of English domestic law, that is to say 
for the purpose of showing how the exercise of such jurisdiction 
has become vested by English law in the British Indian 
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Legislature or the Governor General in Council. In our view, 
however, such matters are not relevant to the enquiry which 
we are making. We desire to find out whether there is any. 
basis in the constitutional rights subsisting between the 
Paramount Power and the Indian States for the exercise of the 
jurisdiction claimed. As to that, Acts of Parliament have no 
importance: we can only examine the rights claimed on the 
same basis as other like rights and see if they derive from any 
of the proper sources of such rights. 

Such rights of jurisdiction are not claimed against any one 
State as special rights; they are claimed universally as general 
rights. If it should be found that they were not thus 
primarily general rights, they might still be claimed as adjective 
to or an element in some general right of the Paramount 
Power. We have therefore to ask in respect of any such 
jurisdiction whether it is (1) a general right, based on ancient 
custom or of a resultant nature, (2) if not, then whether it is' 
a right which must be attached to some general right of thei 
Paramount Power. 

The kinds of jurisdiction claimed under this head are — 

(a) Eailway jurisdiction; 

(b) Cantonment jurisdiction; 

(c) Ee-sidency jurisdiction; 

(d) Civil Station jurisdiction; 

(e) Personal jurisdiction over European British subjects* 

and foreigners generally in Indian States. 

(a) Uailway jurisdiction. 

We have already indicated our view of the right of the 
Paramount Power in the matter of railway construction. The 
right to exact a cession of jurisdiction , over railway lands 
depends also on the general rights of the jDarties in regard to 
protection and defence. With a view to defence of India 
against external invasion and also against internal disturbance, 
it is undoubtedly necessary that railways wdiich cross the 
frontiers of several jurisdictions should be placed under the 
unified control of the power x’esponsible for, defence. It aj>pears 
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that the changing necessities of adequate defeiice are thus a 
sufficient basis for the claim to this right. It is in fact 
attached to a general right of the Paramount Power. In just 
the same way some new element inthe right of the Paramount 
Power in regard to defence may in due time appear as a 
result of the development of air power. We have to allow not 
only for the growlh of the relationship between the Paramount 
Power and the Indian States in examining general rights: but 
changes in external circumstances necessitate also alteration 
and adaptation in the elements of such rights. This is another 
kind of growth wdiich ought to have its force admitted in a 
body of living constitutional rights. 

The subsidiary nature of this right is demonstrated by the 
v'ell-knowm judgment in the case of Muh€cm)nad Yusuf -ed-din v. 
Queen-Em^press (1897), L.R. 24 Ind. Ap.l37, which decided 
that such a cession of jurisdiction was limited by the terms 
embodying it, and in that case \vas a cession for railway 
purposes only •which did not allo^v the execution upon railway 
lands against a subject of an Indian State of a warrant for an 
offence committed in British India. 

The same point may equally be gathered from the mere 
nature of the ihght — which is a right to claim and receive a 
cession of jurisdiction, not to exercise the desired powers 
proprio motu upon the construction of all railways. 

(b) Cawhonment jurisdiction, 

(c) Residency jurisdiction, 

(d) Civil Station jurisdiction. 

The right to jurisdiction is in each of these cases justifiable 
as a necessity for the full enjoyment of a general right pr an 
element of a general right by the Paramount Power. We have 
found that the establishment of cantonments is an element 
in the general right of the Paramount Power correlative to its 
duty of defence. The establishment of a residency and the 
jurisdiction claimed as residency jurisdiction depend on the 
general right to appoint Political Officers. Civil station 
jurisdiction depends on that branch of the right of intervention 
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wliicli relates to the establishment of permanent administrativa 
systenis in areas where the power of the State government ot 
governments is permanently disabled. In each case tlia 
enjoyment of jurisdiction is obviously necessary to tliei 
enjoyment of the right in question. 

What is more the right to jurisdiction yvitliin the area 
selected is, as a rule, the substance of what the Paramount 
Power obtains for the purpose of implementing its general right. 
Two cases are to be found in the Indian Law Eeports, Bombay 
Series, which illustrate this point. Curiously enough they both 
occurred in lS8o and the decisions in them were diametri- 
cally opposed. The first was Trlceam Pcmachand v. Bomhay 
Baroda and Central India Bmlivay Company^ I. L. IL 9 
Bom. 244, and it was decided by a single judge sitting as a 
civil court of first instance that the cantonment of W^adhwan 
was within British India. The second case was the Queen- 
Empress V. Ahdid Latif, I. L. E. 10 Bom. 186, in which t %\'0 
judges sitting to revise criminal cases decided, without referring 
to the previous case, that the civil station of Rajkot was not 
within British India so that a theft committed there would bo 
committed within British territory. Both the cantonment of 
Wadhwan and the civil station of Rajkot are the subject of 
agreements identical in substance by which “a spot of laud ” 
is assigned in perpetuity to the British Government with a 
proviso for reverter. In the .Wadhwair case the judge held that 
such assignment was equivalent ' to the cession in full 
sovereignty which was made in the case of the cantonment of 
Morar: in the Rajkot case the judges held that having regard to 
all the terms of the agreement it dealt with jurisdiction and not 
with sovereignty . The latter view is doubtless correct . The other 
view would give rise to just the same dilBculties as was felt in 
taking cessions of railway lands, namely that if the land became 
British territory by cession any subsequent change or re- 
arrangement would be a matter of much greater moment nndi 
difficulty. It must be remembered that these judgments declare 
the point of view of English domestic law. This does not .affect 
the right of the Paramount Power to establish cantonments and 
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civil stations and to vexact such jurisdiction as may be neeessaiy 
for its effective enjoyment. ' It then results that such terms as 
may he neGessary in each ease are embodied in an agTeement 
with the State concerned and stand as special rights between 
the Pai*amount Power and such State (and, in a given case as 
apparently at Morar there might be a cession of sovereignty) . 

The nature of the general right on which all these trails;- 
actions are founded must be constantly borne in mind in order 
to limit the jurisdiction claimed to proper proportions. Thus 
the right of residency jurisdiotion is really a right to immunity 
of the residency premises and of the Eesident and the staff 
of the residency from the jurisdiction of the Indian State, 
and a correlative vesting of the j luusdiction over them in the 
person deputed by the Paramount Power (i.e., the Eesident 
himself): hut, bearing in mind the true nature and extent of 
such a right of jurisdiction, it ought not to be insisted on or 
extended with the result of withdrawing a really extensive 
area from the jurisdiction of the Indian State and enabling a 
considerable population really unconnected with the residency 
to go into that area and immunise itself, for instance, in fiscal 
matters, from the jurisdiction of the Indian State, as is reported 
to have happened in Indore. 

On the other hand, these jurisdictions will properly extend 
to all those whose duties place them in such cantonments or 
civil stations, and to all officers deputed by the Paramount 
Power on any duty in an Indian State, and to their families 
and staffs. < ’ 

(e) Personal jiirisMetion over Eimopemi British sulojeeis 
and foreigners. 

The claim to this jurisdiction differs from the claim to the 
jurisdictions above enumerated in that it cannot be attached 
to any of the general rights already examined, and therefore it 
must stand by itself as a distinct general right or else fail. 

If it were sought to attach it to ^nj of the foregoing general 
rights, none could be suggested except the right of allegiance, 
which might be argued to be confined in each Indian State to 
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the subjects of it, .and therefore to demonstrate a similar limit 
iji the ruler’s jurisdiction: but it would be a very novel prin- 
eiple to make jurisdiction dependent on allegiance, and vso this 
may be rejected. In any ease, it is, anomalously enough, not 
claimed in resjieot of Indian British subjects nor subjects of 
the other Indian States, nor probably in the case of oriental 
foreigners, e.g., an Afghan or a Gurkha. 

Again, it may be regarded as similar to the capitulatory 
systems existing from time to time in some oriental countries, 
but these have a very special history of their own and belong,: 
of course, to a different sphere of law. 

It is possible that this right might occur in a number cf 
cases as a special right; and in establishing in each case such 
special right, the usual rules would apply. We are otherwise 
thrown back on the necessity of regarding this right, in the 
form in which it is claimed, as a distinct general right, and 
of referring to the sources of general rights in order to justify ^ 
or refute the claim. ^ 

It cannot be said to result from the character of the asso- 
ciation between the Paramount Power and the Indian States. 
There is no element in that, as we have described and envisaged 
it, which could grow into such a right as this. It depends 
therefore whether it can: be shown that this right was enjoyed 
by ancient custom, that is to say, whether it was enjoyed from 
those times when the association between the parties came into 
being between 1820 and 1830. It is probable that it was not. 
It was not until 1833 that the laws of British India were (from 
the point of view of British India) extended to servants of the 
East India Company outside British India. No instances of 
old usage are given by Lee-Warner in this connection: lie I'elies 
upon arguments of expediency and convenience. It is also 
suggested that, at least as regards foreigners, the isolation of 
the Indian States imposes a duty on the Paramount Power to 
protect foreign nationals in Indian States: but we think any 
such duty is sufficiently discharged by the Paramount Power 
in maintaining good and orderly government up to a standard 
wbich is commonly known; and such an argument would put 
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British subjects in a worse position than foreigners which would 
be hard to admit . In a case of flagrant inj us t ice , the general 
right of intervention would be a ground for action, but we 
are inclined to think that in its general extent the claim to 
exercise this jurisdiction has no basis in right. The Indian 
States have been preserved with their jurisdictions as separate 
entities subject to the right of the Paramount Power to enforce 
a, certain level of good government: but it wmild not be right 
to withdranv a, certain class of persons altogether from their 
jurisdiction on the ground that even at tlieir best the adminis- 
tration of tliG 'Indian States wn.s not wortliy to control tiae 
rights of such persons. Such jurisdiction having been preserved 
sub ject to tlie measure of control described, those who go volun- 
tarily within sucli jurisdiction ought to accept the consequences. 
Tliose whoso duties take them there are immune under other 
rights o£ jurisdiction already described in this section, 

B. Extradition. 

At one time a few^ extradition treaties wTre concluded with 
Indian States, but it has been stated that the practice was soon 
discontinued and such treaties, are virtually obsolete. Eights 
under thorn are saved, howmver, by the Ihdian Extradition Acts, 
and the- pownr to make them by the Extradition Acts of tlie 
Imperial Parliament, as far as the domestic law of British India 
or Imperial law are concerned. 

As regards extradition to Nal.ive States from Britisli India, 
this is govornod by Chapter III. of the Indian Extradition Act, 
1003, which pro\ldes for the extradition of all persons accused 
of extradition offences who are not European British subjects. 
The exemption thus accorded to European Britisli subjects rests 
natui'ally on the claim to jurisdiction over them, and as w-e 
reject the one we cannot maintain the right to the other. It 
should be observed that extradition is always the matter of an 
arrangement between two units of jurisdiction. We are thus 
noi: concerned here with rights betwoen the Paramount Powor 
and the Indian States, for the Paramount Powor is not a unit 
of jurisdiction into whose grasp an offender could he delivered 
i>. 7 
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up. It might be argued that the Paramount Power, in exercise 
of its responsibility for general order, might demand the sur- 
render of offenders in certain respects; but we do not think this 
is so, for there is no organ of the Paramount Po^\e^ to which 
they could be given up. Its proper right in this case "would be 
a right to their apprehension and punishment. This is not mere 
hair-splitting, for otherwise we shall find ourselves forced to 
confuse the Paramount Power and the Government of India, 
which "we must not do. As regards, therefore, exti adit ion 
between the Indian States and other parts of the British Empire 
the matter is merely another case of current arrangement 
between the parties, and it lies wdth them to accord each other 
by agreement such rights as they think fit, and to accomplish 
their wishes by the passage and application of such hws, 
whether Extradition or Fugitive Offenders Acts or otherwise, 
as thej^ choose from time to time. 

Nevertheless we may be led back to the intervention of Ihe 
Paramount Power in this complex lof rights in the following 
way. The external relations of the Indian States are ciondiicted 
by the Paramount Powder, with British India or other parts o£ 
the Empire as w^ell as wdth foreign states. If the Paramount 
PoW'Or grants rights of extradition then these are binding on 
the States. It is probable that a general right has been granted 
to British India by the Paramount Pownr to the apprehensioii 
of and surrender from Indian States of fugitives accused of! 
offences comprised in the Indian Extradition Acts as extradition 
offences. This would be the proper form of such a right, and 
in the circumstances the grant of it by the Paramount Power 
may safely be presumed. The frame and w’ording of 
Chapter III. of the Indian Extradition Act of 1903 indicate 
the acknowledgment of similar right to all Indian States by 
Britisli India. 

The strict lines of this situation may in time be modiriod 
by the gradual w^aiver by tlie Paranioimi Pow'er of its right 
to isolate completely each Indian State. 

Twn of the general rights of the Paramount Pow^er impose 
furthei' and wdder duties on tlie Indian States in respect of 
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extradition. In the first place, by virtue of the right of the 
Paramount Power to eondnct their foreign relations, they are 
bound to assist in carrying out obligations assumed under extra- 
dition treaties with states outside the British Empire. In the 
second place, the huty of defence assumed by the Paramount 
Power carries with it a right to the apprehension and surrender 
of deserters from the Imperial Eorces who take refuge in Indian 
'States,. '■ 


CONCLUSION. 

Having thus examined and enumerated the rights subsisting 
between the Paramount Power and the Indian States, it will 
be desirable to recapitulate in summary form the conclusioiiis 
reached. The heads of such a summary must of course be read 
vdtli reference to the, extended discussions of each point in the 
previous chapter. Such conclusions are as follo^vs: 

1. The relationship between the Paramount Power and the 
Indian States is intended 'and admitted to comprise rights and 
duties of a binding nature. 

Eider. It is impossible to consider as a body of rightsS 
wliat i;S merely collected from actual practice or held loosely 
ecpiitablo in the particular circumstances: there is there- 
fore no peculiar or special set of rules (such as the rules 
ot iso-cailed “Indian Political Law which embodies the 
said rights and duties. 

2. Bights and duties of a binding nature must derive their 
iojce from law and be determined according tO' law. 

Eider. Law comprises various branches and the said 
rig] its and duties cannot bo determined without first 
deciding to which branch of law it is appropriate to refer. 

3. When all the revelant circumstances both of past history 
and of the present situation are taken into account, it is plain 
that the relationship between the Paramount Power and the 
Indian States is a constitutional relationship and the rights and 

7 (2) 
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JiitieB claimed must be examined according to the principles of 

constitutional law. _ 

Eider. OoniStitutional law einbraces rights of four 

kinds: , , - 

(i) Eights dependent on written instrumeiits. 

(ii) Oonventions designed to secure that written 

consititutional rights shall not be perverted or 
set at nought. 

(iii) Eights derived from ancient custom or co min on 

law, ’whicli are recognised to exist from the 
'earliest time that a igiven society is actually 
in being. 

Eider. The earliest time that the society 
between the Parainouiit Power and Iho Indian 
States was actually in being was the Goveriior- 
Generalship of Lord Hastings. 

(iv) Eesultant Eights, which result at various times 

in the existence of a given society from the 
nature of such society and its growth. 

4. The constitutional statute, determined on the principles 
of the foregoing paragraph, prevailing between the Paramount 
Power and the Indian States is as follows: 

A. Definitions. 

(i) A general right is a right capable of being (uijoyetl b.y, 
tlui Paramount Power against every Indian Slate or b}^ e\'ery 
Indian State against the Paramount Powei*. 

(ii) A special right is a right capable of iieiiig enjoyed by 
the Paramount Power only against a particular Indian State, 
oi* several Slates or only by a parliciihir Luliaii Stale or scn eral 
States against the Paramount Power. 

(iii) The Paramount Power is the Crown of England and is 
an entity distinct from the Government of British India. 

Greneral Eights. 

1. Allegiance. 

a. The Paramount Power has a right to the allegiance of 
the rulers of Indian States. 
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b. The Paramount Power is the fount of honour and titles: 
for the rulers of 'Indian States. 

c. The rulers of Indian States have a right to the assistance 
of the Paramount Power in exacting the allegiance pf their 
subjects, to which they have an inherent right, as sovereigns 
within their own territories. 

d. The rulers of Indian States enjoy the status of foreign 
sovereigns as regards the laws of England, 

2. ImlaUon. 

The Paramount Power has the right to conduct the whole 
external relations of every Indian State, and to the assistanoe 
ol; the rulers of Indian States in joerforming obligations towards 
foreign powers assuined by it in this connection. 

liider. The Paramount Power has relaxed its right 
to isolate the Indian States completely from eacli other 
and has created a Chamber of Princes. 

3, Protect mi and Defence, 

a. The Indian States hava a right to be protected and 
defended by the Paramount Power, without rendering them- 
selves any active assistance (subject in each ease to any sj)ecial 
right of the Paramount Power in this respect) . 

Pider. In order to perforni the duty correlative to this 
right the Paramount Power has the right: 

(i) To move troops through the Indian States. 

(ii) To establish cantonments and military posts in its 

discretion throughout the Indian States and to 
exercise jurisdiction within sucii'caiitonments and 
posts. ■ : ' ' 

(iii) To insist on the eonstruotion of a railway for 

imperative reasons of strategy and to exact a 
cessio]! of jurisdiction in an Indian State over 
every railway which crosses the frontier of such 
State. 

(iv) To extend its system of telegraphs and telephones 

throughout Indian States and administer such 
systems therein, 
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and generally to -adapt its riglits consequent upon its duty 
of drfenoe and protection to ciianges in material circum- 

b. The Paramount Power has a right to limit the military 
establishments of the Indian States. 

4. Exclusion from the Kings Dominions. 

The Indian States hav-e a right to be excluded from the 
King’s Dominions in the sens'e that no Act of the British 
Parlianient or of any British Indian legislative authority has 
any force within their borders. 

5 , Intervention . 

The Paramount Power lias the right to proceed by temporary 
or permanent measures against any in(li\-idual whose acts or 
situation imperil the general order, for the maintenance of 
Avhich at certain standards the Paramount PoAver has assumed 
responsibility in India, and to correct the abuses Avhieh spring 
from the acts or situation of such a person . 

6 . Appointment of Resiicnts and Poliiicnl Officers. 

The Paramount PoAver has the right to appoint liesidentst 
and Political Officers and other ohicials in Indian States to 
exercise the general rights vested in it. 

Kider. The Paramount Power has the right: 

(i) to establish rcsidenees and civil stations; 

(ii) to exercise jurisdiction thcioin; 

(iii) to exercise jurisdiction o\er all officers de23uted 

by it to duties in Indian States (Avhile engaged 
in such duties), their families and staffs. 

7. Extradition. ) 

(i) The Indian States are bound by and haA^e the benefit of 
all arrangements, AAdiether mutual or othexnvise, entered into 
directly or through the Paramount PoAver Avith other parts of 
the British Empire on their behalf and or AAutli foreign states 
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on behalf of: the British Emj)ire for the extradition of fugitive 
offenders, and mn*st render assistance in carrying these out. 

(ii) The Indian States have a general duty to arrest and 
siiiTender deserters from the Imperial Forces who take refuge 
in their territories. 

B. Special Bights. 

A ispecial right'enjoyed against or by an Indian State, though 
no more a matter of agreemient than a general right, is normally; 
embodied in a written instrument but its acquisition may be 
j)roved by other means. ^ It must, however, in every case be 
proved by direct and unimpeachable evidence, and no evidence 
of mere enjoyment pr of its existence in the case of another 
Indian State can sufiice to establish such a right. 

C. Contractual rights and obligations of the Indian States. 

The Indian States have contractual rights and obligations 
ill respect of (i) matters of current and common interest (not 
covered express agreement) with parties other than the 
Paramount Power, (ii) matters the subject of express agree- ■ 
inents with such parties. 

Rider 1. The other party in regard to such questions 
and agreements is most frequently the Government of 
British India. 

Rider 2. (a) Such matters should be dealt with on 

the basis of the freest agreement. 

(b) In as far the Paramount Power does in practice bind, 
the Indian Slates by agreomonts on sucli questions or the 
solution of disputes concerning them, it should do so 
without any view to the intercists of British India or to 
considerations oxtraneons to the question at issue. 

Rider. Sucli matters are property justiciable before a 
judicial tribunal. 

B. General Riders. 

1. The treaties, engagements, and sanads existing between 
the Pnramoiml Power and the Indian States: 
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(a) are fully binding where they express a special right; 

(b) are not fully binding where they eoiiflict with a general 

right. 

2. There is no means except the consent of all the Indian 
States by which the rights of the Paramount Power can be 
vested elsewhere than they are at present ((for the Paramoiini 
Power has no general right enabling it to conipass such a 
cliange and no Act of Parliament affects the- Indian States) . 

3. The Indian States ought not to be subordinated in any 
way to British India: it is, in particular, quite improper: 

(i) for the rights of the Paramount Power to be used , to 

f orward any interests of British India or any so-called 
all India ’’ interests, or for any purpose except those 
wdiieh they specifically comprise; 

(ii) for any burdens to he imposed on the Indian States 

by reason of their geographical position through the 
aks of the Govornmont of British India , within 
British India. 

The relations of the Indian States and British India may be 
adjusted by agreement in any waiy that is found most 
convenient or aeceptable to tlio parties, and such adjustment is 
a matter of administration subject to the relative constitutional 
position of either party, which conditions all administrative, 
acts and cannot be affected by them. 


4-. The fact that the Indian. States do not themselves possess 
effective systems of popular government, limiting the pow’^ers 
of their rulers, comports the existence of an element of 
arbitrariness in any action takmr by the Paramount Po'wor 
under its general rigl 
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